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The Hayes Plantation in Edenton ts an example 
of a property benefiting from North Carolina's 
new tax treatment of historic properties. This 
photograph and the photographs in this issue’s 
article on the special property tax treatment of 
historic properties were provided by the Division 
of Archives and History in Raleigh, N.C. 
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THE MAYORALTY AND LEADERSHIP IN 
COUNCIL-MANAGER GOVERNMENT 





James H. Svara and James W. Bohmbach 


Mr. Svara ts an assistant professor of political science and chairman of 
the Urban Studies Program at the University of North Carolina at 
Greensboro. Mr. Bohmbach is a graduate student in Public Affairs in 
the Department of Politics at North Carolina State University at Raleigh. 


An earlier version of this paper was presented at the Annual Meeting 
of the North Carolina Political Science Association, Charlotte, North 
Carolina, April, 1975. 


THE URBAN CRISIS in the past decade has brought 
increased pressure on mayors of American cities to pro- 
vide leadership on many fronts. The mayor is expected to 
provide the agenda for policy-making, mobilize popular 
support, and activate public officials. This is the consen- 
sus of some political science writings that view the mayor 
as a political innovator (or entrepreneur) whose leader- 
ship is essential to effective governmental action.! Ac- 
cording to these writings, the mayor sets the course for 
local government both by establishing priorities and by 
developing solutions to the perplexing problems of urban 
society. He also, more than any other elected official, 
reflects popular concerns, responds to citizen needs, and 
mobilizes popular support for implementing needed poli- 
cies. The mayor also guides the deliberations of elected 
representatives and manages the complex and often frag- 
mented machinery of government to get things done. In 
short, as political innovator, he is called upon to be a 
policy leader, a democratic leader, and an executive 
leader. 

In terms of this prescription for mayoral leadership, 
the mayor in council-manager cities almost inevitably 
appears to be a pallid semblance of his counterpart in 
mayor-council cities. The council-manager mayor — often 
excluded from the organizational chart of this form of 
government it textbooks—may appear to be inconse- 
quential to a governmental structure that theoretically 
places policy leadership in the collective hands of the 


1. See James V. Cunningham, Urban Leadership in the Sixties 
(Cambridge: Schenkrian Publishing Co., 1970); Robert A. Dahl, Who 
Governs? (New Haven: Yale University Press, 1961); and Alexander L. 
George, “Political Leadership in American Cities,” Daedalus, 97 (Fall, 
1968), 1194-1217. For an evaluation of a weak mayor in terms of the 
innovator type, see jeffrey L. Pressman, ‘Preconditions of Mayoral 
Leadership,” American Political Science Review, 66 (June, 1972), 
511-24. 


council and vests administrative leadership in the office of 
the city manager. But this assessment is based more on 
casual observation than on careful research. Little atten- 
tion has been given to the mayor in council-manager cities 
and the nature of the leadership he provides.2 From our 
study of one council-manager city— Greensboro, North 
Carolina — we will try to fill this void. The activities of the 
mayor and the way these activities are carried out provide 
the basis for classifying types of leadership provided by 
council-manager mayors. 


THE MEAGER BASES FOR MAYORAL LEADERSHIP 
IN COUNCIL-MANAGER CITIES 





For the mayor to convert official position into policy 
leadership, he must have access to and make creative use 
of certain formal and informal resources. His perform- 
ance and role will also be shaped by the setting in which 
he operates, by his relationships with other actors in city 
government, and by the orientation and scope of govern- 
mental activities. Depending on the effect of these factors, 
mayors may be differentiated into two broad categories of 
function — policy-making and non-policy-making. Since 
the policy-making leadership function includes both ini- 
tiating public policy alternatives and implementing poli- 
cy, the council-manager mayor falls into the non-policy- 
making category, unless extraordinary conditions are 
present. 

The formal and informal resources that define function 
determine whether the mayor will (at least potentially) 
play an important part in policy formation or implemen- 


2. Most previous research is based on data collected from city man- 
agers and examines the impact of the mayor on the manager's perform- 
ance. See Gladys M. Kammerer, et al., City Managers in Politics (Gaines- 
ville: University of Florida Press, 1962), pp. 57, 79-80; Gladys M. 
Kammerer, “Role Diversity of City Managers,” Administrative Science 
Quarterly, 8 (March, 1964), 421-42; David A. Booth, “Are Elected 
Mayors a Threat to Managers?” Administrative Science Quarterly, 
12 (March, 1968), 572-89; and Robert P. Boynton and Deil S. Wright, 
“Mayor-Manager Relationships in Large Council-Manager Cities: A 
Reinterpretation,” Public Administration Review, 31 (January/Febru- 
ary, 1971), 28-36. B. James Kweder, The Roles of the Manager, Mayor 
and Councilmen in Policy-Making: A Study of North Carolina Cities 
(Chapel Hill: Institute of Government, University of North Carolina at 
Chapel Hill, 1965) uses data from mayors and has examined their role. 
Pressman’s study of a council-manager mayor is another exception. 
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tation.3 The formal powers include control over budget, 
ex officio memberships on boards and commissions, con- 
trol over semiautonomous units of government, and exec- 
utive prerogatives such as presiding over the council, the 
veto, the right to issue executive orders, or the right to fill 
vacancies in elected offices. Mayors in council-manager 
cities have few formal powers. Furthermore, the non- 
partisan nature of most council-manager cities denies 
them the most important of the informal resources —the 
backing of a political party. 

The mayor is also affected by the setting in which he 
operates. The formal distribution of authority in the gov- 
ernmental structure is one contextual factor separate 
from the powers assigned to the mayor. Cities with au- 
thority concentrated in the mayor's office “structure in” 
the policy-making function of the mayor; he is a policy- 
maker by definition. Council-manager systems, on the 
other hand, formally concentrate power in the hands of 
the collective leadership of the city council, leaving the 
mayor in the ambiguous position of “first among equals.” 

Another contextual factor is the complex set of relation- 
ships between the mayor and other actors in and outside 
government. Of particular importance are the relation- 
ships with the council and with the administrative staff. 
The perception of the mayor’s role held by those with 
whom he interacts most frequently represents an impor- 
tant constraint upon how a mayor fills the position.4 In 
council-manager cities, the council through its votes has 
the power to support or totally isolate the mayor. The 
mayor’s influence may also vary in terms of his relation- 
ship to leaders in the bureaucracy who may have authority 
vested in them, as the city manager does, or may have 
informally accumulated considerable autonomy.5 

Beyond the structure and interpersonal dynamics of 
city government, the orientation of governmental activi- 
ties and the scope of jurisdiction will also have a bearing 
on the nature of mayoral leadership. Whether city gov- 
ernment places stress on service versus political functions 
will affect how much it deals with social problems or at- 
tempts to manage conflict.6 The range of governmental 
activities the city undertakes may also be imposed (or 
reinforced) by the legal mandate of authority conferred 
by the state legislature. Whether by style or by legal re- 
straints, some cities are superficially “nonpolitical.” Wh in 
government is essentially a bureaucratic enterprise run by 
professional staff, the scope for political leadership by the 
mayor is very narrow — especially if the professional staff 
operates under the direction of a city manager.7 

3. Dahl, Who Governs? pp. 226-28, and chaps. 20-23. A number of 
informal resources such as time, experience, and commitment are im- 
portant to shaping performance within function but do not seem suffi- 
cient in themselves to define function. 

4. Kweder, The Roles of the Manager, Mayor, and Councilmen, 
pp. 26-77, examines council members’ perceptions of the mayor's role. 

5. Theodore Lowi, “Machine Politics— Old and New,” The Public 
Interest, 9 (Fall, 1967), 83-92, compares bureaucratic agencies with 
political machines. 

6. Edward C. Banfield and James Q. Wilson, City Politics (New 
York: Vintage Books, 1963), pp. 18-22. 


7. See Pressman’s discussion of this contextual factor in “Precondi- 
tions of Mayoral Leadership,” pp. 513-14. 


2 Popular Government 


In summary, the council-manager mayor has few for- 
mal powers, and the typical absence of party activity in 
council-manager cities removes party support as an im- 
portant informal resource. Also, the context is normally 
not conducive to policy leadership. The council is jealous 
of its prerogatives as the formal policy-making body in 
the city. The manager controls the staff, monopolizes 
information, and is a policy leader in his own right.8 The 
political style of council-manager governments is often 
“nonpolitical” and service oriented.9 

The council-manager mayor therefore usually does not 
shape policy or control its implementation. Thus, the 
council-manager mayor should not be expected to behave 
in the same ways as the policy-making mayor or be evalu- 
ated in terms of the criteria for leadership associated with 
the “political innovator.” Council-manager mayors are a 
sui generis group of public leaders, and the activities they 
engage in should be examined independently. 


ACTIVITIES OF THE COUNCIL-MANAGER MAYOR 





Considering the limitations on the mayor as a policy- 
making leader, it may reasonably be asked whether the 
council-manager mayor provides any leadership in city 
government. Our study indicates that in Greensboro he 
does, and theoretically in any council-manager city he 
does. Council-manager mayors may demonstrate varying 
amounts of leadership, just as mayor-council mayors do, 
although that leadership is different in function and must 
be measured along a different dimension. 

The range of activities the council-manager mayor 
engages in is broad. Perhaps surprisingly, in view of the 
scant attention council-manager mayors have received, 
the potential contributions they can make to the operation 
of the system are large. The council-manager mayor — 
sometimes portrayed as a vestigial appendage on city gov- 
ernment —can appreciably affect the operation, quality, 
and direction of the governing process. In Greensboro, the 
mayor’s traditional roles of presiding officer, spokesman 
for the council, and ceremonial leader greatly understate 
the actual scope of his office.!0 He also may provide liaison 
with the manager, act as official representative of city 
government, and guide policy formulation. Inherent in 
all activities is the largely unrecognized potential for exer- 
cising leadership. 

The range of mayoral activities reported here represents 
a composite of the behavior of several mayors rather than 
one. General conceptual roles have been developed based 
on interviews conducted in 1973 with the current mayor 
and his three predecessors, the current and past city 


8. Kweder, Roles of the Manager, Mayor, and Councilmen, p. 75; 
Ronald O. Loveridge, City Managers in Legislative Politics (Indiana- 
polis: Bobbs-Merrill, 1971), pp. 155-59; and Deil S. Wright, “The City 
Manager as a Development Administrator,” in Robert T. Daland, ed., 
Comparative Urban Research (Beverly Hills: Sage, 1969), 218-19. 

9. Banfield and Wilson, City Politics, p. 172. 

10. For a standard description of the mayor's responsibilities, see 
Charles R. Adrian and Charles Press, Governing Urban America, 4th 
ed. (New York: McGraw Hill, 1972), pp. 213-15. 





manager, four other members of the current city council, 
and the “city hall” reporters for the two major local news- 
papers. In the following discussion of mayoral leadership 
roles, items in quotes are comments by respondents, un- 
less otherwise specified. 


Presiding Officer. Because of the collective nature of 
formal leadership in a council-manager city, the mayor’s 
function as presiding officer is an essential activity that 
colors all others. A frequently mentioned element of the 
mayor's leadership is making the city council a cohesive 
team, an outcome that does not occur automatically even 
with councilmen of similar backgrounds. The mayor sets 
the tone for the council and by his style and manner can 
promote unity (or dissension) among council members. 
He must be sensitive to the feelings and preferences of 
individual members. Beyond quarterbacking activities, as 
an extension of the presiding officer role, the mayor 
shouid keep abreast of what is going on in the city (in part 
through information provided by staff) and keep the 
council informed. For collective leadership to work, the 
mayor should be well informed and maintain good lines 
of communication with each member of the council. Pre- 
siding over the conduct of meetings offers further oppor- 
tunities for leadership, since the mayor may be able to 
guide the substance as well as the process of discussion. 
He can affect the course of debate, the introduction of 
motions, and the timing of resolution. He controls the 
rostrum and has more opportunities than other council 
members to question, positively or negatively, speakers 
from the floor and offer editorial comments. Although 
the mayor does not control council discussion, he can 
guide it in a preferred direction, especially if he has a 
sense of purpose —i.e., an outcome in mind — and council 
members do not. In short, the mayor may emerge as the 
real chairman of the council. 


Spokesman. Serving as spokesman is another traditional 
activity of the council-manager mayor, but one that may 
go beyond announcing council decisions and speaking for 
the city. The mayor has more extensive dealings with the 
media than other members of the council, more public 
appearances, and more occasions to discuss city affairs on 
television. Summarizing the nature of emerging policy or 
discussing city problems may give the mayor subtle op- 
portunities to shape policies and priorities. In addition, 
the mayor represents the council’s views to the manager 
and should be able to give him a synthesis of the council’s 
view on needs, priorities, or proposals being considered 
by the administration. 


Liaison with manager. This liaison is the key relation- 
ship in the council-manager form of government, since 
the mayor provides linkage between the two major com- 
ponents of this system. Both as presiding officer and as 
spokesman, the mayor is an agent of communication 
between the council and the manager. The mayor sees 


the manager more often than the councilmen and inter- 
acts extensively with him. He channels specific concerns 
of councilmen to the manager and by so doing both keeps 
the manager informed and insulates him from extensive 
(and potentially excessive) interaction with each of seven 
council members. The mayor also keeps the council in- 
formed of projects under way in the administrative 
branch. This liaison provides the basis for a “collabora- 
tive” relationship!! in which the mayor shapes the mana- 
ger’s thinking and the manager “tries out” ideas on the 
mayor. The relationship is characterized by interdepen- 
dency: On the one hand, the mayor stands for the “one 
boss representing the council” to the manager; on the 
other hand, the mayor needs to be apprised of a wide 
range of developments by the manager to maintain his 
pre-eminence as chairman and spokesman. Ideally, the 
mayor’s close interaction with the manager facilitates 
communication and understanding between elected and 
appointed officials, but the mayor must act cautiously to 
avoid council jealousy. 


Ceremonial head. In this activity, the mayor not only 
dispenses keys to the city and greets visiting firemen, but 
also may promote communication between the public and 


government. Clearly the most sought-after representative 
from city government for many public appearances, the 
mayor may be able to use these occasions to project the 
image and programs of city government, mobilize popu- 
lar support, and provide a source for citizen feedback. !2 
In the process, he also increases his own political recog- 
nition, which may enhance his ability to perform a num- 
ber of his other activities. Most respondents in our study 
felt that the mayor was better informed about citizen 
opinion as a result of his extensive dealings with the pub- 
lic, although several felt that ceremonial occasions had 
little value as sources of citizen information and brought 
the mayor in contact with an unrepresentative sample of 
citizens. The mayor is, however, more likely than council- 
men to be aware of the feelings of major interests in the 
community and to maintain contact with them. In addi- 
tion to the appearances by the mayor, the Greensboro city 
council has held neighborhood meetings in all parts of the 
city over the past three years. At least one council member 
has attended each meeting, but the mayor has attended 
all of them. If the mayor is inclined and able to respond 
to the public demands on his time, he can become a per- 
sonal link between city government and the citizenry. 


Official representative. Beyond the traditional cere- 
monial roles, the mayor appears to act increasingly as the 
city’s official representative in relations with outsiders. He 
handles some dealings with federal and state officials and 
represents the city on the regional planning agency (Pied- 


11. See Boynton and Wright, “Mayor-Manager Relationships,” pp. 
32-35. 

12. Allan R. Talbot, The Mayor’s Game (New York: Harper & Row, 
1967), chap. 7, describes how one mayor exploited seemingly trivial 
ceremonial activities to “retail” his redevelopment programs. 
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mont Triad Council of Governments). Individual mayors 
have negotiated real estate purchases for the city and 
worked to complete arrangements for redevelopment 
projects. In these areas, the mayor has not displaced the 
manager, but rather has made use of his own avenues of 
access. How much the mayor acts as the city’s ambassador 
will depend in part on how wide his contacts are — business 
associates, political allies, or personal friends — although 
some of these positions (e.g., COG representative) are ex 
officio. 


Policy guide. This activity is ultimately the most impor- 
tant because the council-manager form does not provide 
for policy leadership!3; but it is also the most ambiguous. 
Although academic observers and the respondents in 
Greensboro seem agreed that typically the mayor is not a 
policy leader, !* he still may contribute to policy-making 
in ways different from those of the manager and the 
councilmen. Policy guidance seems the most appropriate 
term because of the mayor’s indirect and subtle approach 
to policy. The mayor “makes the council aware” of prob- 
lems as he perceives them. All agree that among the mem- 
bers of the council his vantage point is best, and he is 
likely to be most informed.15 Still, he will usually refrain 
from forcefully enunciating preferred courses of action. 
For example, mayors have organized meetings for council- 
men in neighborhoods where they felt needs existed that 
the council should be aware of; or they have arranged a 
bus tour of blighted housing areas to bring this problem 
to the attention of council members. The mayor “causes 
the council to search for problems and solutions” guided 
by his own general (and often implicit) agenda of con- 
cerns. He uses persuasion in the inner circles of the coun- 
cil, where his is an influential though not dominant voice, 
to “confirm the support” of council members. One mayor 
created a three-person budget committee among council 
members so that, along with his own vote, a majority was 
assured. All the mayors interviewed, however, avoided 
other active efforts to line up support from councilmen 
before decisions were made or instigating lobbying by 
groups to sway councilmen’s opinion. The direct election 
of the mayor (adopted in Greensboro in 1972) and his 
extensive dealings with the public gives the mayor a vague, 
implied mandate to lead.!6 Close interaction with the 
manager gives him superior information and enhances 
his position to influence formal decision-making in the 
council and the development of policy within the admin- 
istration. This factor places the mayor in a position to 
guide the formulation of policy, but he is simultaneously 
constrained (in the absence of informal resources or con- 


13. Adrian and Press, Governing Urban America, p. 231; Banfield 
and Wilson, City Politics, pp. 185-86. 

14. Kweder, Roles of the Manager, Mayor, and Councilmen, pp. 
71-72, reports that, in his sample, 68% of the mayors, 57% of the 
managers, and 39% of the councilmen felt that the mayor exerts “im- 
portant policy leadership,” but he does not discuss the nature of that 
leadership. 

15. Kweder presents similar findings; ¢bzd, p. 72. 

16. Boynton and Wright, “Mayor-Manager Relationships,” p. 32. 


4 Popular Government 


textual support) by his formal weakness and by the need 
to hold the council together as a team. Though he may 
guide policy, the mayor takes a chance in becoming an 
advocate. 

In pursuing the activities outlined above, the non- 
policy-making mayor in the council-manager city is pro- 
viding leadership. It is a distinct type of leadership that 
differs qualitatively from the policy-making mayor's lead- 
ership — its ingredients resemble the functions that have 
been assigned to leaders within organizations, i.e., form- 
ulation of goals, maintenance of the communication 
network, assignment of tasks, resolution of internal prob- 
lems, and maintenance of working conditions favorable 
to production.!7 The council-manager mayor does not 
occupy a position of autonomous authority that permits 
him to set priorities, direct formulation of policy, and 
implement decisions, as his policy-making counterpart 
does. !8 Rather, he is immersed in an “organization” whose 
functioning he can affect and whose direction he can 
guide.!9 This mayor's influence, albeit constrained, is 
derived from the strategic position he occupies at the 
center of three interacting bodies—the council, the ad- 
ministration, and the public. 

The council-manager mayor thus may potentially pro- 
vide leadership with several facets, including a guiding 
role in formulating policy. The amount and nature of 
leadership will vary depending on the number of roles 
filled and how they are filled. In recent years, mayors in 
Greensboro, by engaging in the activities described here, 
have gradually transformed the office into a significant 
position in city government. This transformation occurred 
even before direct election of the mayor, although that 
institutional change appears to reinforce this trend.20 In 
terms of the traditional dichotomy between strong and 
weak mayors, the Greensboro mayor is still “weak,” i.e., 
non-policy-making. The office has been changed, how- 
ever, from one peripheral to the policy-making process 
to a position of centrality. Recent mayors have used their 
strategic location not only to channel communication 


17. Cunningham, Urban Leadership, p. 8. We are suggesting that 
the highest elected official provides functions for city government as a 
whole similar to those ascribed to administrative leaders. We contend 
that the mayor also has as his duty “to promote maximum effort toward 
the achievement of . . . organizational ends.” See James S. Banovetz 
et al., “Leadership Styles and Strategies,” in Banovetz, ed., Managing 
the Modern City (Washington: International City Management Asso- 
ciation, 1971), p. 113. 

18. The “autonomy” referred to does not imply that the policy-making 
mayor is not dependent on many other actors. Yet he can affect public 
policy by decisions he makes independently. The council-manager 
mayor does not have this autonomy. 

19. We use the term “organization” somewhat differently from the 
way it is normally used in regard to a structured setting with specified 
goals and hierarchy. The mayor is potentially a leader of the organiza- 
tion consisting of the major elements in council-manager government — 
legislative body, administration, and public. 

20. Opinion on the impact of direct election varies. Kammerer, City 
Managers, p. 426, argues that it greatly strengthens the mayor's in- 
fluence over policy and produces conflict with the manager's role. Booth 
presents data indicating that it makes no difference. Finally, Kweder, 
Role of the Manager, Mayor, and Councilmen, p. 78, concludes that 
direct election weakens the mayor's leadership position vis-a-vis the 
council. 





within the system —in itself an important contribution to 
the functioning of the council-manager form — but also 
to influence and shape the messages being transmitted. 
An elected leader has emerged. 


TYPES OF MAYORAL LEADERSHIP 





The way a mayor occupies his position and uses it may be 
summarized in terms of certain general patterns of be- 
havior, or conceptual types of leadership. Several of these 
types have been developed in previous writings on mayors, 
but they are more appropriate for the policy-making 
mayors who have been the focus of most previous research. 
These types—the caretaker, the broker, the reformer, 
and the innovator — represent points along a continuum 
that measures executive leadership in policy-making. Our 
initial premise, however, was that council-manager may- 
ors do not provide the policy-making function and, there- 
fore, must be evaluated in terms of different criteria. 
Council-managers mayors will be arrayed along a distinct 
qualitative dimension: the degree to which they enhance 
organizational performance. Several leadership types 
correspond to this “organizational leadership” dimen- 
sion — the caretaker, the coordinator, and the organizer. 
These will be developed after a brief summary of the polli- 
cy-making types. 

Placement on the first dimension depends on how much 
the mayor becomes involved in policy-making — specifi- 
cally, in initiating and implementing policy. The care- 
taker, which occupies one pole on this dimension, fills the 
mayor’s office in such a minimal way that the policy- 
making potential of the office is not realized; thus, this 
role is deficient in terms of our criteria.2! Two incomplete 
roles are the broker, who concentrates on controlling the 
political and administrative process to the exclusion of 
policy content,22 and the reformer, who stresses the initia- 
tion of policy proposals to the detriment of accomplish- 
ment and implementation.23 The innovator is the policy- 
making ideal type who combines the activities of initia- 
tion, political management, and policy implementation.24 

The organizational leadership dimension is appropriate 
for non-policy-making mayors whose potential for leader- 
ship is defined by their strategic location within the coun- 
cil-manager form of government rather than formal or 
informal resources. One of the three types the caretaker 
—is common to the list of policy-making mayor roles. 
Two others are original — the coordinator and the organ- 
izer. These three types, though not logically confined to 
council-manager cities, are best understood in terms of 
this form. 


21. Henry W. Maier, Challenge to the Cities (New York: Random 
House, 1966), p. 37. Cunningham, Urban Leadership, p. 15, uses the 
term trustee-manager. 

22. Edward C. Banfield, Political Influence (New York: The Free 
Press, 1965), pp. 312-13; Cunningham, Urban Leadership, pp. 44-46, 
78. 

23. Maier, Challenges to the Cities, p. 37. 

24. See references in footnote 2. 


The caretaker’s role and behavior are similar to his 
counterpart in the policy-making mayor city, although 
the consequences differ. He performs the traditional 
activities of the mayor in a narrowly defined way. Al- 
though presiding officer, ceremonial head, and spokes- 
man, he does not extend those activities to unifying the 
council members, keeping them informed, communi- 
cating with the public, intervening between manager and 
council, and so forth. As a consequence, the council is 
likely to be divided, confused, and disorganized, and the 
manager's influence is likely toexpand, at least in dealings 
with the council. If the caretaker mayoral role is the one 
most consistent with council-manager plan, then it is 
understandable that critics of this form should point to a 
leadership void that the manager is likely to fill by default. 

The coordinator is an incomplete type analogous to the 
broker in his focus on process rather than substance. He is 
a team leader, keeps the manager and council in touch, 
and interacts with the public and outside agencies. The 
incompleteness of this role derives from the coordinator’s 
weakness in policy guidance. Although this has been 
identified as a separate activity, influence in policy for- 
mulation emerges from all other activities. Due to lack 
of experience, time, inclination, or goals, the coordinator 
does not use these activities to guide policy. Or he may be 
forced into this leadership type by the council’s refusal to 
accept his guidance or the presence of a dominating man- 
ager. As an organizational leader he helps keep the system 
functioning, but as a political leader he contributes little 
to policy formulation (at least, no more than other mem- 
bers of the council). With this type also, the manager's 
policy influence is likely to expand, although he will be 
less involved in the legislative sphere and will interact with 
a more unified, cohesive council. 

The organizer is a complete type within a council- 
manager systems.25 He fills all the activities outlined above 
and is distinguished from the other types by his policy 
guidance. His performance not only makes the system 
function with a high level of information-sharing among 
the interacting parts but also provides a general sense of 
direction. Insofar as democratic leadership can be 
achieved within the formal bounds of the council-mana- 
ger form of government, the organizer provides it. This 
type is probably the one filled by mayors in the “policy- 
initiating” and “policy-making team” collaborative types 
that are sometimes considered the norm for large council- 
manager cities.26 The mayor neither supplants the mana- 
ger nor interferes in the administrative regime (both of 
which would violate the norms of the system), but neither 
does the manager work with a council that has a policy 


25. Choosing a term for this type was hard. A new application is 
clouded by established usage. In using this term, we wish to stress the 
literal definitions of the word: The American Heritage Dictionary of 
the English Language defines organizer as one who “pulls. . -together 
into an orderly, functional, structured whole” and “arranges system- 
atically for harmonious or united action.” 

26. Boynton and Wright, “Mayor-Manager Relationships,” p. 33. 
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vacuum. The mayor stands out as a leader in the view of 
the council, the press, and the public, but he need not 
downgrade the council —in fact, their strength and sup- 
port are an important element in his leadership position. 
The organizer—a type that has evolved in Greensboro 
along with increasing popular demands on government — 
far exceeds the traditional position assigned to the mayor 
in the council-manager system. Yet it is a leadership type 
consistent with basic features of that form and one that 
makes the system perform “best” in the sense of balancing 
the council and manager, providing policy guidance, and 
increasing the real influence of elected officials. 

It is possible for mayors of the policy-making type to 
emerge in council-manager cities. The mayor may at his 
own discretion become a reformer by eschewing the am- 
biguous and somewhat invisible leadership roles appro- 
priate to the mayor in the council-manager form and 
becoming a public advocate for policies independent of 
the council.27 Isolation will probably follow, although the 
mayor may contribute to redefining the public policy 
agenda with impact over the long run. Emergence of the 
broker or innovator types depends on strong informal 
resources or supporting contextual factors. These types, 
which involve mayoral influence at least in implementing 
policy, violate the prescribed norms of the council-mana- 
ger system. Because of his formal weakness, the mayor 
must be able to control a majority of the city council in 
order to preserve these “unorthodox” forms of leadership. 
The viability of policy-making types in a council-manager 
city will depend on the stability of political forces in the 
community that support the mayor's expanded role.28 


In summary, mayors in council-manager cities may be 
categorized in terms of their activity in enhancing organ- 
izational performance, defining the organization as the 
city government as a whole interacting with the public 
that it serves. The caretaker on this dimension, though 
resembling the typical description of the council-manager 


27. Pressman, “Preconditions of Mayoral Leadership,” p. 523, feels 
that mayoral leadership in the council-manager system will often be 
“hortatory” in nature. 

28. Boynton and Wright, “Mayor-Manager Relationships,” p. 32. 
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mayor, weakens performance by his failure to link mana- 
ger and council. The incomplete coordinator provides 
modest leadership in smoothing organization perform- 
ance, but does not provide direction. The positive pole 
on this dimension is occupied by the organizer, who not 
only contributes to the organization’s functioning, but 
also organizes for a purpose. That purpose is the guidance 
of city policies toward goals perceived and communicated 
by the elected executive. 

Comparing mayors in mayor-council and council- 
manager forms is an example of the old problem of com- 
paring apples and oranges. There are two distinct, “legi- 
timate” leadership types that adequately match the re- 
quirements of the governmental structure in mayor- 
council and council-manager cities—the innovator and 
the organizer. In terms of the proper functioning of each 
form of government, these types are incommensurable. 
Innovators provide more dramatic, clear-cut, and effec- 
tive leadership, yet the system in which they operate “re- 
quires” that the policy-making function be discharged by 
the mayor. The organizer is not a policy-making mayor, 
but that is no more a criticism than charging that oranges 
are not red. The council-manager form has unique lead- 
ership needs that the organizer fills.29 Instead of expect- 
ing mayors in this system to fill unlikely leadership types, 
on the one hand, or considering all council-manager 
mayors to be inconsequential figureheads, on the other, 
we should start asking some more appropriate questions. 
Does the mayor tie together the components of the coun- 
cil-manager government and help each function more 
adequately? Does he promote communication within 
government and between government and citizens? Is the 
mayor guiding policy in city government toward goals 
that meet the needs of the community? Asking such ques- 
tions will contribute to more suitable evaluation of coun- 
cil-manager mayors. 


29. But this does not resolve the question whether there is a leader- 
ship void in the council-manager form, especially with respect to re- 
solving community controversy or to providing democratic accounta- 
bility. The constraints of policy leadership hamper even the organizer 
from mobilizing support to resolve conflict or assuring the translation of 
citizen preferences into public policy. 
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On April 15, 1976, and each April 15th thereafter, there 
will be two types of State and Municipal Employees. 


Those who pay full income taxes based on their whole 
salary. 


Those who don’t because they have a deferred com- 
pensation program. 


A Deferred Compensation Program can be one of 
the most significant benefits a State, City, or County 
can offer its employees because it helps them reduce 
their current taxes, provide retirement income and in- 
crease tneir retirement lifestyle potential. 

But, to be successful we think a program requires 
quality investment electives, wide choice for employees, 
and effective administration—all without excessive sales 
commissions for municipal employees to pay. The type 
of program the T. Rowe Price Funds can help you pro- 
vide and administer. 

We would like to show you what we’re doing for 
the employees of various local governments and why 
we think we have a unique service. We believe you will 
find it worthwhile, particularly on April 15 each year. 

Please write or call Joseph T. Chadwick, Jr., T. Rowe 
Price Funds, 100 East Pratt Street, Baltimore, Maryland 
21202—(301) 547-2135 (collect). 


T. Rowe Price Growth Stock Fund Rowe Price New Era Fund 
Rowe Price New Income Fund Rowe Price New Horizons Fund 


For more complete information about the Price Funds, including charges and 
expenses, obtain a prospectus. Read it carefully before you invest or enroll. 





THE DRUNK-DRIVING STATUTE: 


How Has It Worked? 





Ben F. Loeb, Jr. 


The author ts an Institute faculty member specializing in alcoholic 
beverage control and notor vehicle law. 


This paper was prepared for presentation to the Second Annual 
North Carolina Conference on Highway Safety, held on November 5, 
1975, in Raleigh, North Carolina. 


FOR DECADES THE NORTH CAROLINA GENERAL 
Assembly has attempted by law to remove the drunken 
driver from the streets and highways of this state. The 
Motor Vehicle Act of 1937, for example, made it unlaw- 
ful “for any person. . .who is under the influence of intox- 
icating liquor to drive any vehicle on the highways within 
this state.” In the 1930s no convenient and reliable way 
was available to determine the amount of alcohol in the 
blood; and a law enforcement officer had to prove his 
case by showing that the defendant was driving errati- 
cally, was staggering, had liquor on his breath, etc. But 
when convicted, the driver lost his license. 

By the 1960s automated and reliable equipment had 
been developed that could, by testing the breath, deter- 
mine the amount of alcohol in the blood. In response to 
these scientific developments and the increasing number 
of drinking drivers on the road, the 1963 General Assem- 
bly enacted a new G.S. 20-16.2 (implied-consent law), 
which provided that “any person who operates a motor 
vehicle upon the public highways of this state. . .shall be 
deemed to have given consent. . .to a chemical test of his 
breath for the purpose of determining the alcoholic con- 
tent of his blood. . . .” Refusal to take the test resulted ina 
revocation of the driver’s license. A companion statute, 
G.S. 20-139.1, provided that “if there was at the time 
0.10 per cent or more by weight of alcohoi in the person’s 
blood, it shall be presumed that the person was under the 
influence of intoxicating liquor.” 

Except for the enactment of a limited-driving-privi- 
lege statute and a few technical amendments, the 1937 
act (as augmented by the 1963 implied-consent law) 
remained basically unchanged for a decade. But in 1973 
the General Assembly was presented with statistics show- 
ing that a substantial percentage of those being arrested 
for driving under the influence were not being removed 
from the road. The General Assembly responded to this 
problem by entirely rewriting G.S. 20-16.2 and by making 
important and far-reaching revisions in the other DUI 
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statutes. The most important of these revisions was the 
addition of a new subsection (b) to G.S. 20-138 to make it 
unlawful to operate a vehicle when the driver has 0.10 per 
cent or more of alcohol by weight in his blood. In effect 
the presumption of driving under the influence was made 
an additional offense. New G.S. 20-16.2 became effective 
on June 1, 1973, and new G.S. 20-138(b) became effective 
on January 1, 1975. 

Now anyone who is charged with driving under the 
influence may be convicted of DUI or of the lesser in- 
cluded offense of driving with a blood-alcohol level of 
0.10 per cent or more. Conviction of either offense sup- 
posedly results in the revocation of the driver’s license and 
his removal from the road. 

This article will examine the arrest and conviction data 
for the first six months of 1972 through 1975 to determine 
whether the new laws are having the desired effect. The 
figures used are from the Quarterly Disposition Reports 
of the North Carolina Highway Patrol.! 


1972 





As indicated above, 1972 was the last calendar year before 
the North Carolina drunken driving laws were tightened. 
In the first half of that year, 21,557 persons who had been 
arrested by the Highway Patrol for DUI were tried in the 
courts of North Carolina (or had their case otherwise dis- 
posed of). Of these, only 13,535, or 62.8 per cent, were 
found guilty as charged. The remaining 27.2 per cent 
were found not guilty or guilty of a lesser offense or had 
their case disposed of in such a manner that they did not 
lose their license. 


1973 and 1974 





In June of 1973 North Carolina’s new implied-consent 
law became effective. Among other things the new act 
eliminated a loophole that allowed someone who had 


1. The computerized records of the Driver License Section, which 
show convictions obtained by all law enforcement agencies (local as well 
as State) within North Carolina, do not record an arrest unless a convic- 
tion is obtained. Therefore these records are not usable for this type of 
study. 





declined to take a chemical test to have his driver’s license 
reinstated if he was acquitted of the DUI charge. Also, 
the license-revocation period for refusal to take a chemi- 
cal test was increased from 60 days to six months. It was 
anticipated that as a result of the new law, more arrested 
drivers would take a breathalyzer test and a larger per- 
centage of convictions based on the test would result. But 
this did not happen. In the first two quarters of 1973, 
19,907 DUI cases were disposed of and 12,573 drivers 
were convicted (63.2%), while in the same months of 
1974 there were 18,300 DUI cases and 11,639 convictions 
(63.6%). 


1975 





January 1, 1975, was the effective date of new G.S. 20- 
138(b), which made it unlawful to operate a vehicle on 
a highway or public vehicular area with a blood-alcohol 
level of 0.10 per cent or more. The problem with the old 
DUI offense was that a 0.10 per cent blood-alcohol level 
created only a presumption of “under the influence,” 
which could be, and often was, rebutted. Not infrequent- 
ly a person with a breathalyzer reading of .15 per cent or 
above could convince a judge or jury that he was never- 
theless “not under the influence.” 

To be guilty of the offense created by new G.S. 20- 
138(b), one need not be under the influence. Guilt 
supposedly depends on the amount of alcohol in the 
blood, and that can be determined with about as much 
certainty as the speed of a car. Just as driving 55 mph in a 
45 mph zone is illegal, so is driving with a blood-alcohol 
level of .10 per cent. Thus it was anticipated that new 
G.S. 20-138(b) would result in a higher percentage of 
convictions of those arrested for DUI; but again the ex- 
pected result did not follow. In the first half of 1975, 
20,804 DUI cases were disposed of and 13,191 (63.4%) 
drivers were convicted of that offense or of the lesser in- 
cluded 0.10 per cent offense. Clearly the rewrite of the 
implied-consent and DUI laws has had little effect on the 
number of convictions. 


THE LIMITED DRIVING PRIVILEGE 





Another complicating factor was the enactment in 1969 
of a limited-driving-privilege statute. G.S. 20-179(b) 
authorizes a trial judge to issue a restricted driving license 
to anyone whose license has been revoked for a first con- 
viction of G.S. 20-138 (DUI or .10% blood-alcohol level). 
This driving privilege is supposed to be for the purposes of 
the health, education, or welfare of the driver or his fami- 
ly; and the court can impose restrictions as to days and 
hours, types of vehicles, routes to be traveled and geo- 
graphical boundaries. In actual fact, a busy trial judge 
has little time to conduct an in-depth interview to deter- 
mine just when and where a driver really needs to be able 
to operate his car. Therefore, sometimes driving restric- 
tions are limited only to North Carolina, the United 


States, or North America. In some cases the sole restric- 
tion has been not to drive with a blood-alcohol level ex- 
ceeding .05 per cent (or some other percentage). In the 
first half of 1975, 24,902 persons were convicted of DUI 
(or .10%); and 7,410 (29.8%) of those received some 
type of limited driving privilege from the court. These 
figures, which include all convictions secured by the 
Highway Patrol and local enforcement agencies, are fairly 
consistent with previous years since enactment of the 
limited -driving-privilege law. 


WHAT WENT WRONG? 





The 1973 session of the North Carolina General Assembly 
enacted excellent DUI and implied-consent laws, but the 
Statistics thus far do not indicate that these new laws are 
having the desired effect. Why? The problem may be the 
lenient attitude the public has in regard to DUI and traf- 
fic offenses in general.2 District attorneys and trial court 
judges are popularly elected officials and are of necessity 
sensitive to the prevailing mores and attitudes of their 
constituents. In addition, anyone who is convicted in a 
district court can appeal to superior court, where he will 
be entitled to have his case decided by a jury of his peers — 
many of whom feel that “there but for the grace of God 
go I.” It might be that all that can be done by law has 
been done, and removing the drinking driver from the 
road will have to wait for a change in public attitudes. 


2. The DUI conviction rate varies considerably from county to 
county. According to the Highway Patrol records those counties with 
the highest percentage of convictions in 1974 were Polk (83.7%), 
Rutherford (82.2%), Transylvania (81.3%), Scotland (81.2%), and 
Hoke (80.7%). Those with the lowest were Lincoln (38.1%), Gaston 
(46.5%), Alexander (46.7%), Yancey (51.1%), and Rockingham 
(52.0%). 
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STATE AND LOCAL TAX POLICIES AND 
INDUSTRIAL LOCATION DECISIONS 





L. H. Revzan 


The author ts a consultant from the firm of Ernst & Ernst in Wash- 
ington, D.C. 


THOSE WHO HAVE RESPONSIBILITY in planning 
for an area’s economic development need to have as much 
information that bears on that subject as possible. This 
article reports on part of a tax policy study undertaken 
for the North Carolina Office of State Planning.! Speci- 
fically it deals with the impact of state and local tax dif- 
ferentials on the location decisions of manufacturing 
firms, a matter that will have importance to local govern- 
ing boards and state-level tax policy-makers. 


THE GENERAL APPROACH used in the study repre- 
sents a hybrid of the “tax bill comparison” and “industrial 
location” methods of analysis. The former relies primarily 
on the comparative assessment of tax bills for selected 
industries that locate in designated geographic areas. The 
purpose of the assessment is to determine whether dif- 
ferences in tax bills exist and whether these differences 
are significant enough to influence the location/expan- 
sion decisions of top management. The industrial-location 
approach looks at taxes as merely one of several items that 
affect the location/expansion decision. And differences 
in tax bills are not usually significant when compared 
with labor availability, wage rates, and degree of union- 
ization; access to primary resource inputs and markets; 
availability of needed services such as power, an industrial 
water supply, and sewage treatment facilities; “ameni- 
ties” such as good schools, recreational opportunities, 
accessibility to the arts, and so forth.2 

The study examined seven manufacturing industries 
(textiles and apparel; printing and publishing; stone, 
clay, and glass; paper; chemicals; fabricated metals; 
machinery) in nine city/county combinations in North 
Carolina. The industries were selected for one or more 


of these reasons: present importance to the state’s econo- 


1. Ernst & Ernst, North Carolina Growth Policy Plan—Tax Com- 
ponent, June 1975. The views presented in this paper are those of the 
author and do not necessarily reflect the views of the North Carolina 
Office of State Planning. 

2. For a thorough review of this literature, see C. Donald Liner, 
“The Effects of Taxes on Industrial Location,” Popular Government, 
supplement to Vol. 39, March 1974, pp. 33-39. 
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my; likelihood, judging from historical trends, of locating 
in nonmetropolitan areas; and identification as an indus- 
try in which significant growth must occur if the state’s 
per capita income rank is to improve.3 The city-county 
pairs were chosen to achieve the widest possible spread in 
geography and in effective county property tax rates. The 
latter part of this article reports on a comparison between 
the property tax differential of two of these jurisdictions. 

The study also made an interstate comparison of the 
total taxes of each of three North Carolina locations and 
one South Carolina location. The purpose of this com- 
parison between states was to test the hypothesis that the 
absence of a tax on inventories and intangible personal 
property would not lead to a significant difference in total 
tax bills for an industry of selected characteristics. 


FIRST THE INTERSTATE COMPARISON. We exam- 
ined in depth the differences in tax bills (federal, state, 
and local) that would be paid by an apparel manufacturer 
if he had located in these four places: 
— Mecklenburg County, N.C. (unincorporated area) 
—Charlotte, N.C. (incorporated area within Mecklen- 

burg County) 
—Gaston County, N.C. (unincorporated area) 
— York County, S.C. (unincorporated area) 
Thus, three parameters were considered: (1) interstate 
differences in tax policy; (2) differences between tax bills 
paid by a company locating within city limits as opposed 
to outside municipal limits within a specific county in 
North Carolina; (3) differences in effective county tax 
rates for two adjacent counties within North Carolina. 
This range of alternatives illustrates the need to consider 
rather specific locations when conducting this type of 
analysis. When all corporate capital and operating costs 
as well as community impact are added to the analysis, 
locations should ultimately be identified to the level of 
specific industrial sites. 

The apparel industry on the average is considered labor 
intensive; and its inventories are valued at about 2 1/2 
times the book value of plant, equipment, and land. In 


3. See Economic Development Strategy: North Carolina Economic 
Growth Management Study, Phase I, Research Triangle Institute, 
September 1974 (particularly Chapter 3). 





Table 1 


Differences in Tax Bills for a Producer of Apparel, Four Locations, 1973, Annual Sales of $10 Million 








Tax Item 


North Carolina 


South Carolina 





Charlotte (incorporated area 
inside Mecklenburg County) 


Mecklenburg County 
(outside municipality) 


Gaston County 
unincorporated area 


York County 
unincorporated area 





Local property tax 
Real and personal 
Inventory 


Total 


State 


Intangibles 
Franchise tax or 
license fee 
Income 
Miscellaneous@ 


Total 
Federal income tax 


Payroll Tax 


Total 


$ 15,071 
11,049 


$ 26,120 


$ 3,828 


6,220 
59,492 
957 


$ 70,497 
$431,595 


$166,501 
$694,713 


$ 7,228 
5,298 


$ 12,526 


$ 3,828 


6,220 
60,309 
957 


$ 71,313 
$437,728 


$166,501 
$688,068 


$ 5,229 
3,833 


$ 9,062 


$ 3,828 


6,220 
60,517 
957 


$ 71,522 
$439,291 


$166,501 
$686,376 


$ 10,658 


$ 10,658 


$ 2,579 
60,869 


957 


$ 64,405 
$441,941 


$166,501 
$683,505 


Total tax bill as per- 
centage of Charlotte 
city tax bill 


Absolute dollar savings 
over Charlotte tax bill 


Savings as percentage 
of net income if 
located in Charlotte 











4 Primarily sales and use. 
Source: Ernst & Ernst 


98.4% 


$ 11,208 














our example, total payroll comprises about 25 per cent of 
total sales compared with the state’s industry-wide figure 
of 26 per cent reported in the 1972 Census of Manufac- 
tures. However, plant equipment and land account for 58 
per cent of total appraised value of property with inven- 
tories accounting for the remaining 42 per cent. This is in 
sharp contrast to the national average of 29 per cent and 
71 per cent, respectively, for nondurable manufacturers 
reported by the Federal Trade Commission.4 

Keeping these differences in mind, the basic tax infor- 
mation for the hypothetical apparel establishment for 
each of the locations is summarized in Table 1. Table 2 
provides data on the percentage distribution of taxes by 
type of tax for each of the four locations. The following 
facts are pertinent to understanding the basic differences 
in tax bills for the four locations. 


4. In general, we found that appraised values (for the purpose of 
property tax assessment) differed widely from figures reported on com- 
pany financial statements. These differences can be attributed both to 
the different points in time between the date of appraisal and the close 
of a company’s fiscal year and to possible differences in valuation tech- 
niques. 


(1) Local Property Tax. South Carolina counties do not 
tax inventories; the tax on inventories amounts to $11,049 
in Charlotte, $5,298 in Mecklenburg County, and $3,833 
in Gaston County. 

South Carolina counties assess real property at 9.5 per 
cent of appraised value, while North Carolina uses a uni- 
form 100 per cent appraisal method. In the example 
given, the effective tax rates (rates per $100 of appraised 
or true value of property) for the four locations are : 


(a) Charlotte City: $1.96 per $100 appraised value 
(b) Mecklenburg County: $0.94 per $100 appraised value 
(c) Gaston County: $0.68 per $100 appraised value 
(d) York County, S.C. : $1.387 per $100 appraised value — 


This is derived by multiplying the nominal tax rate of 
$14.60 per $100 assessed value by the assessment rate of 
.095, taken on a slightly lower book value because of more 
liberal depreciation rules. 

Note that York County’s effective tax rate on real prop- 
erty is higher than that of Gaston and Mecklenburg 
counties. In fact, it is higher than any county’s in North 
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Table 2 


Percentage Distribution of Tax Bill by Tax Item 
and Location, 1973, Apparel Company with 
Annual Sales of $10 Million 








North Carolina 





(incorporated 
area inside 

Mecklenburg 
Municipality) 


Mecklenburg 
County 


County) 
(Outside 
corporated 
Unincorpo- 
rated Area 


Charlotte 


Tax Item 





Local prop. tax 


Real and personal 
Inventory 


— bo 
an 
XQ 


3.8% 


State 


Intangibles 
Franchise tax or 
license fee 0.9 
Income 8.6 
Miscellaneous4 0.1 


Total 10.1% 


0.5% 


Fed. income tax 62.1% 


Payroll tax 24.0% 














Total 100.0% 





4 Primarily sales and use. 


Source: Ernst & Ernst 





Carolina (the highest in North Carolina is Tyrrell’s, at 
$1.183 per $100 true value). 

The keys to the differences in total property tax bills 
between North Carolina and South Carolina locations are 
both the differences in effective property tax rates and the 
ratio of real property to inventories in a particular com- 
pany’s total property value appraisal. The greater the dif- 
ference in effective tax rates between York County and a 
selected North Carolina county (unincorporated por- 
tion), the more likely that the total property tax bill for 
York County will exceed that of the North Carolina coun- 
ty (unincorporated portion). Table 1 illustrates this situa- 
tion, in which the property tax bill for the apparel manu- 
facturer is higher in York County, S.C., than in Gaston 
County, N.C., even though Gaston County imposes prop- 
erty taxes on inventories.5 


(2) State Taxes. North Carolina imposes a franchise tax 
based on the largest of three items: (a) the value of capital 


5. Given the ratio of the appraised value of real property to inven- 
tories in this example, the “break-even” tax rate for a North Carolina 
county would be $0.80 per $100 true value of property. That is, an 
effective property tax rate of $0.80 in North Carolina applied to both 
real property and inventories would yield the same total property tax 
bill as York County’s effective tax rate of $1.38 applied only to real 


property. 
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stock, surplus, and undivided profits; (b) investment in 
tangible property in North Carolina; or (c) appraised 
valuation of all property (tangible and intangible) in 
North Carolina. In the sample case, item (a) serves as the 
basis for the franchise tax of $1.50 per $1,000 value, for a 
total tax of $6,220. South Carolina imposes a license fee 
that equals $1.00 per $1,000 total capital stock and paid- 
in surplus, excluding undivided profits, which is the bulk 
of retained earnings. The fee amounts to $2,579. 

North Carolina also imposes a tax on intangible per- 
sonal property, which includes money on deposit in banks 
and accounts receivable. The rate imposed is $1.00 per 
$1,000 on money on deposit in banks, and $2.50 per 
$1,000 on accounts receivable. The tax bill for the sample 
company was $3,828 in 1973. There is no comparable tax 
in South Carolina. 

The state income tax rate of 6 per cent is the same in 
both states. However, the state income tax bill is condi- 
tioned by the total deductions allowed. These include 
all local property taxes as well as state franchise taxes (or 
license fees) and taxes on intangible personal property. 
Thus, when comparing income tax bills for a company 
choosing between two communities with different effec- 
tive tax rates, a difference of $1 in local property taxes 
really amounts to only $0.94 because the dollar is de- 
ducted from income before the 6 per cent state income 
tax is computed. To illustrate, using Charlotte and Meck- 
lenburg counties as examples, the sample company would 
pay $13,594 more in local property taxes when locating in 
the former than in the latter. However, it would save $816 
of this (6 per cent of $13,594) in the form of lower state 
income taxes by locating in Charlotte. Differences in 
franchise taxes and taxes on intangible personal property 
between states yield similar results. In our illustration, the 
sample company pays $10,048 for these two items in 
North Carolina and only $2,579 in South Carolina. But 
the company saves 6 per cent of the difference ($7,469), 
or $488, in state corporate income taxes if it locates in 
North Carolina. 


(3) Federal Income Taxes. Deductions allowed against 
gross income for purposes of computing federal income 
taxes narrow the effective differences in state and local 
taxes even further. All state, local, and payroll taxes are 
deductible from income for purposes of computing the 
federal tax. Continuing with the Charlotte-Mecklenburg 
County case, the sample company would pay total state, 
local, and payroll taxes of $263,118 if it located in Char- 
lotte but $250,340 if it located in Mecklenburg County. 
The difference is $12,778, which becomes an additional 
deduction if the company were located within the Char- 
lotte city limits. Applying the 48 per cent marginal federal 
tax rate6 yields a federal tax savings of $6,133. 


6. Federal income tax rates on corporations are now as follows: 22 
per cent of total taxable income, plue 26 per cent of taxable income less 
a $25,000 surtax exemption. Thus, the pass-through effect of federal 
taxes on small corporations would be less significant because their tax 
rate is closer to 22 per cent than it is to the full 48 per cent. 





(4) Payroll Taxes. These include the employer's contri- 
bution to social security (5.85 per cent of the first $13,200 
of earnings, or a maximum of $772 per worker, in 1974), 
and the employer’s contribution to the state and/or feder- 
al unemployment compensation fund (a sliding percen- 
tage of each employee’s first $4,200 of earnings, with the 
specific rate depending upon the company’s historical 
growth and cyclical stability; the maximum amount per 
worker is 4.7 per cent of $4,200, or $197). These taxes are 
uniform throughout both North Carolina and South 
Carolina and are not really subject to policy changes for 
economic development purposes. 


To summarize, the wide difference in local property 
tax bills is reduced significantly when state and federal 
taxes are considered. For example, the sample company, 
if it located in Charlotte, would pay slightly more than 
double the local property taxes it would pay if it located 
in unincorporated Mecklenburg County. However, if 
total corporate tax bills are compared, the percentage 
would be only about 1 per cent higher on a base of slightly 
under $700,000 in taxes. The comparisons between North 
Carolina and South Carolina are also interesting for the 
reason just cited and for the added reason that the ab- 
sence of property taxes on inventories in South Carolina 
does not always lead to a lower total property tax bill 
because of a relatively high effective property tax rate 
applied to real property. 


AN INTRASTATE COMPARISON YIELDS the same 
conclusion made in the interstate comparison regarding 
the diluting effect of state and federal tax savings on prop- 
erty tax differentials. The best way to illustrate this phe- 
nomenon is to cite a simple comparison, as illustrated in 
Tables 3 and 4. Two jurisdictions in North Carolina with 
widely different effective property tax rates are used for 
illustrative purposes in this analysis—Davidson County 
($0.35 per $100 true value of property) and Wilmington 
City ($2.04 per $100, almost six times as high as Davidson 
County’s). Two principal factors account for these results : 
(1) property taxes comprise a small percentage of total 
taxes (in our illustration, the highest percentage is 22.5 
for a stone, clay, glass company in Wilmington); and (2) 
property taxes are counted as expenses on state and feder- 
al corporate income tax returns, saving the taxpayer 6 per 
cent of the property tax bill on the state return and 48 per 
cent of the remaining 94 per cent of the property tax bill 
(or 45.1 per cent of the total property tax bill) on the 
federal return. 

Another significant finding from this illustration is that 
there is virtually no correlation between property taxes 
paid by different industries located in the same political 
jurisdiction and their total tax bills.7 For example, the 
representative stone, clay, glass company would pay the 


7. The rank correlation coefficient between property taxes paid and 
total tax bills for the seven industries is -0.07 in both Davidson County 
and Wilmington City, virtually insignificant. 


Table 3 


Summary of Local Property Taxes and Total Taxes 
Paid by Selected Manufacturing Industries 
in Two Locations Assuming $10 Million 
in Annual Sales (1973 Dollars) 








Davidson County Wilmington City 





Property Total Property Total 
Industry Tax Tax Tax Tax 


Apparel $ 4,664 | $ 684,226 | $ 27,186 | $ 695,234 
Paper 3,487 532,838 20,318 541,064 
Printing and 18,532 1,022,207 108,015 1,065,946 

publishing 
Chemicals 6,066 
Stone, clay, glass 11,295 
Fabricated metals 9,978 
Nonelectrical 10,083 

machinery 


1,079,512 
265,514 
769,214 
461,957 


35,360 
65,834 
58,160 
58,753 


1,093,832 
292,173 
792,766 
485,745 














4Includes state franchise, intangibles, and income tax and federal corporate 
income tax. Some miscellaneous items such as sales and use tax and gross revenue 
taxes on motor vehicle operations are included; others are not segregated from 
cost of goods sold on tax returns. 


Source: Ernst & Ernst. 





second highest property tax bill but have the lowest total 
tax bill, and so forth. Thus, for this reason alone, we 
would not necessarily expect existing property tax dif- 
ferences among industries to affect the mix of industries 
that locate within a specific geographic area. 


IN SUMMARY, this study of state and local tax differ- 
entials as a factor in location decisions of industries indi- 
cates the following points: 

1. While property tax differentials for selected indus- 
tries vary significantly from county to county in North 
Carolina, these differences are all but eliminated when 
total tax bills (federal, state, local) are considered. 

The two principal factors that account for this result 
were discussed above: (a) property taxes comprise a small 
percentage of total taxes, and (b) property taxes are 
counted as expenses on state and federal corporate in- 
come tax returns. The combined result of these two effects 
is that the total tax differential an industry faces in choos- 
ing among locations amounts to less than 0.5 per cent of 
its annual sales (see Table 4). 

2. While differences in total tax bills for selected in- 
dustries located within a given jurisdiction are significant, 
the differences in property taxes paid by these industries 
are not a factor in explaining the significance. 

For any given location, there is no correlation between 
industry ranking in total tax payments and its ranking in 
property tax payments. The key variables explaining the 
differences in total taxes are: (a) net income subject to 
corporate income taxes, and (b) total payroll taxes in the 
form of social security (FICA) contributions and contri- 
butions to the state unemployment compensation fund, 
an indication of labor intensity. Thus, for this reason 
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Table 4 


Differences in Property and Total Tax@ Bills Paid 
by Selected Manufacturing Industries in 
Two Locations Assuming $10 Million 
in Annual Sales (1973 Dollars) 








Difference in Tax 
Bills: (Wilmington 
Tax Bill Minus 
Davidson Co. Tax Bill) 
Property Total 
Industry Tax Tax 
Apparel $22,522 $11,008 
Paper 16,831 8,226 
Printing and publishing 89,483 43,739 
Chemicals 29,294 14,312 
Stone, clay, glass 54,539 26,659 
Fabricated metals 48,182 23,552 
Nonelectrical machinery 48,670 23,788 


Difference in 
Total Taxes 
as Percentage 
of Sales 
($10 Million) 




















4See Table 3, footnote a. 


Source: Ernst & Ernst. 





alone, we would not expect existing property tax dif- 
ferences among industries to affect the mix of industries 
locating within a specific geographic area. 


3. In terms of comparisons between North Carolina 
and South Carolina, the absence of taxes on business in- 
ventories in South Carolina does not necessarily lead to a 
lower property tax bill for a corporation in that state. 

The difference in total tax bills for a company locating 
in North Carolina as opposed to South Carolina is condi- 
tioned by (a) the difference in effective tax rates between 
the two specific political jurisdictions in question, and (b) 
the percentage mix of the total appraised value of prop- 
erty between real property and inventories. Referring to 
the example used above, the pruperty tax bill for the 
apparel manufacturer was lower in Gaston County, North 
Carolina, than in York County, South Carolina. The 
absence of a tax on intangible personal property and a 
lower filing fee (franchise tax) in South Carolina, how- 
ever, resulted in a lower total tax bill in this particular 
case, though the difference was negligible. 


4. Industry is often concentrated where property tax 
rates are the highest (e.g., within city limits or metropoli- 
tan counties); to put the matter differently, there is no 
statistical relationship between county property tax rates 
and selected measures of population and employment 
concentration. 

This finding is based upon the use of regression analysis 
applied to cross-section data for all 100 North Carolina 
counties in 1972-73 and data from the Census of Manu- 
factures. The regression equation was found to be statis- 
tically insignificant using any reasonable significance 
level (e.g., 5 per cent or 10 per cent). Population density 
was found to be significant at the 10 per cent level and 
positively related to the property tax rate. This suggests 
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that there may be some adverse effect of continued growth 
in a confined geographical area on tax rates and the cost 
of locally provided government services. However, the 
ratio of employment to population was not significantly 
related to the property tax rate. When the level of services 
is considered, businesses are often attracted by the pres- 
ence of police and fire protection, street lighting, and 
arterial roads, all of which have to be paid for one way or 
another. 


5. Economic development officials of local business 
organizations generally feel that local tax differentials are 
not a significant factor in business location decisions and 
that it is not desirable to use tax incentives to encourage 
economic growth and development in designated geo- 


graphic areas. 

The consensus of nine local development leaders inter- 
viewed in the study was that local taxes are not an impor- 
tant factor in most business location decisions. This view 
was corroborated by a small sample of Ernst & Ernst 
clients in North Carolina who either were in the process 
of or had recently made expansion decisions involving 
new locations. However, the disparity between municipal 
and county tax rates, combined with the high price of 
central-city land, has made it extremely difficult for 
manufacturing establishments either to remain in or to 
locate within city limits. The key elements in location 
decisions appear to be labor availability and degree of 
unionization; transportation; general infrastructure (in- 
cluding utilities) and amenities; special resource require- 
ments for selected industries (e.g., a port facility, indus- 
trial water supply, mineral deposits); and the “chemistry” 
between community leaders and executives of a particular 
company. While leaders in nonmetropolitan areas were 
more favorable to revenue bond financing and differential 
tax treatment than their counterparts in major metropol- 
itan areas, all agreed that eligible companies should have 
to pass a test regarding job quality, fiscal and environ- 
mental impact, and community commitment. The gen- 
eral feeling was that commitment to basic infrastructure 
(e.g., water-sewer systems, transportation, health care 
facilities, education) and land-use planning on the part 
of the state would be more cost-effective in meeting eco- 
nomic development objectives than the use of tax incen- 
tive or subsidy mechanisms. 





HISTORIC PRESERVATION THROUGH SPECIAL 
PROPERTY TAX TREATMENT 





Robert E. Stipe 


The author is a former Institute faculty member in the fields of plan- 
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Resources, and now lecturer in the Department of City and Regional 
Planning, UNC-Chapel Hill and visiting professor at the School of 
Design at North Carolina State University. This article is reprinted from 
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SOMEWHAT TO THE SURPRISE of those promoting 
it, and very much to the delight of preservationists 
throughout the state, the North Carolina General As- 
sembly, on June 12, 1975, adopted House Bill 540, “An 
Act To Classify Certain Historic Properties for Ad 
Valorem Taxation.” The bill, which upon its adoption 
became Chapter 578 of the 1975 Session Laws, took effect 
January 1, 1976, and is codified as part of Chapter 105 
of the North Carolina General Statutes, known to lawyers 
and local and state tax officials as the ‘‘Machinery Act.” 

The bill was introduced by the Forsyth County 
delegation and received strong backing from the Meck- 
lenburg, New Hanover, and Wake contingents, among 
others. It was drafted by the Forsyth County attorney, 
with help from the Institute of Government. The bill 
remained in committee for most of the session and 
passed in the closing days without fanfare — indeed, 
without much discussion or debate in either chamber. 

Since considerable misunderstanding exists about the 
new law in North Carolina and elsewhere, this article 
will highlight its major features and try to put it into 
broader perspective. 


PROVISIONS OF THE ACT 





In general, the new law is modeled after a similar piece 
of legislation that passed the General Assembly in 1974, 
providing for a deferral for five years of local property 
taxes on land used for agricultural, horticultural, or 
forestry use. The new law, like all property tax laws, 
applies with equal force to all cities, counties, and other 
taxing units within the state. 

The text of the law is as follows: 


Section 1. Section 105-277 of the North Carolina 
General Statutes as it appears in the 1974 Cumulative 
Supplement to Volume 2D of the General Statutes is 





amended by adding a new subsection (f) to read as 
follows : 


(f) Historic Properties.—(1) Real property desig- 
nated as historic property by a local ordinance 
adopted pursuant to G.S. 160A-399.4 is hereby 
designated a 7 class of property under author- 
ity of Article V, Section 2(2), of the North Carolina 
Constitution. Historic property so classified shall be 
taxed upon annual application of the property 
owner uniformly as a class in each local taxing unit 
at fifty percent (50%) of the rate levied for all 
purposes upon real and tangible personal property 
by the taxing unit or units in which historic property 
is listed for taxation. 


(2) The difference between the taxes due on 
the basis of fifty percent (50%) of the full tax rate 
and the taxes that would have been payable in the 
absence of the classification provided for in the 
subdivision (1) of this subsection (f) shall be a lien 
on the real property of the taxpayer as provided in 
G.S. 105-355(a) and shall be carried forward in 
the records of the taxing unit or units as deferred 
taxes, but shall not be payable until the property 
loses its eligibility for the benefit of this classification 
because a change in a local historic properties ordi- 
nance or any other reason. The tax for the fiscal year 
that opens in the calendar year in which a disquali- 
fication occurs shall be computed as if the property 
had not been classified for that year, and taxes 
for the preceding five fiscal years that have been 
deferred as provided herein shall be payable im- 
mediately, together with interest thereon as provided 
in G.S. 105-360 for unpaid taxes, which shall accrue 
on the deferred taxes as if they had been payable 
on the dates on which they originally came due. If 
only a part of the historic property loses its eligi- 
bility for the classification, a determination shall be 
made of the amount of deferred taxes applicable 
to that part, and the amount shall be payable with 
interest as provided above. 


Sec. 2. This act shall become effective January 1, 1976. 


Relatively short and straightforward as this law is on 
its face, it nevertheless has a few surprises in store for the 
property owner seeking to take advantage of the law. 
Also, a number of requirements must be met before he 
receives the benefit of it. 

First, it should be noted that the law does not provide 
‘relief’ from property taxes of the city or county in the 
sense that most people think of such relief —as a blanket 
exemption. The act merely provides that 50 per cent 
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of the tax due in any year will be deferred for five years 
for future payment, so long as the property is maintained 
and retains its status as an official ‘‘historic property”’ 
of the city or county. If the property is “‘de-listed”’ by an 
ordinance passed after the one that listed it originally 
according to G.S. 160A-399.4, the 50 per cent of taxes 
deferred for later payment become due and payable 
immediately. If the property is destroyed by fire or 
neglect, or if it is remodeled or altered in such a way 
as to eliminate the special status it had as a building of 
architectural or historical distinction, thus falling within 
the meaning of the phrase ‘‘any other reason’’ in Section 
1, the back taxes immediately become due. Loss of the 
deferral privilege can result only from some change 
or diminution in the special character of the building 
itself. A mere change of ownership, or even a change 
of use (so long as it did not affect the integrity of the 
building) would not be sufficient to lose the privilege. 
It is of the utmost importance to understand that a 
severe financial penalty is in store for the owner of a listed 
property if it ever loses its special character. The Ma- 
chinery Act provides elsewhere that in such event not 
only to do the back taxes become due immediately but 
also the formula provided in G.S. 105-360 for calculating 
the interest on those taxes is to be followed. For example, 
suppose that an historic property is classified and 
qualified for the deferral during the January 1976 listing 
period, and qualifies each year thereafter through 
January 1984. Suppose further that in June 1984, after 
the historic property has been listed and classified for 
1984, the house is torn down by its owner or some other 
event transpires to cause it to lose its special status as a 
historic building. In such a case, heavy interest charges 
are added on to the deferred taxes due, as indicated in 
the following table: 


Deferred taxes Would bear interest in 
for fiscal year Jan. 1985 at the rate of 

1979-80 47% 

1980-81 38 

1981-82 29 

1982-83 20 

1983-84 ll 

1984-85 2 


Thus, the owner who wishes to take advantage of the 
deferred tax bears a heavy and continuing responsibility 
to continue to maintain and safeguard the integrity 
of the property. Quite conceivably, even the enthusiastic 
preservationist-owner of a building who over-restores 
it to the point of seriously impairing or compromising 
its architectural features is as much at risk as the 
owner who allows the structure to deteriorate or pulls 
it down. 

Considering the potentially heavy tax liability, the 
question arises : Does the tax deferral system work auto- 
matically? Must even the owner of a listed property who 
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is unwilling to assume the burden of continued main- 
tenance take it on? The answer is no. The property owner 
must make a new application each year during the 
month of January to take advantage of the deferral — 
and even so only an owner (not a tenant or a lessee) may 
make the application. When he applies, it is the owner's 
responsibility to satisfy the county tax supervisor that 
the property is in fact an officially listed historic property. 
To do this, he will use forms that will undoubtedly be 
supplied by the State Department of Revenue. However, 
in view of the requirement in G.S. 160A-399.5 that 
each local historic properties commission give notice 
to the tax supervisor that an ordinance has been passed 
listir g or de-listing any property (a requirement 
imposed for the purpose of directing that official's 
attention to any preservation restrictions on the property 
that may affect its valuation), the matter of proof is 
largely academic. Owners of listed historic properties 
located within the corporate limits of a city who wish to 
obtain a deferral of city as well as county property taxes 
need apply only to the county tax supervisor. If the 
county approves the application, the tax supervisor will 
forward a notice to that effect to the appropriate city 
official. It should be borne in mind that while most 
cities accept the county’s decision on exemption and 
classification applications without question, they are not 
bound to do so. If the city refuses to accept a county’s 
decision to approve the application, the owner must be 
notified and given an opportunity to appeal. If, for 
whatever reason, the county tax supervisor denies the 
owner’s application for deferral in the first instance, he 
must send a copy of the application and the notice of 
denial to the appropriate city official, who in turn notifies 
the owner of the city’s decision. However, since the 
deferral privilege in G.S. 105-277(f)(1) is couched in 
mandatory terms, denial of the application by the city or 
county would be most unusual in the absence of substan- 
tive or procedural defects in the listing or application 
process. 

It should be noted, of course, that the owners of 
listed historic properties who do not wish to take 
advantage of the 50 per cent deferral need do nothing. 


Single Brothers House in Old Salem in Forsyth County. Photo by 
JoAnn Sieburg. 





Moratock Iron Furnace in Stokes County. Photo by Randall Page. 


Finally, several incidental points should be considered. 
First, the act applies only to taxable real property, such 
as buildings and structures, and, when appropriate, land. 
Personal property, such as a collection of furnishings or 
antique silver, does not come within the scope of the act. 
Only the listed structures of historical importance on 
any one tract would qualify. Modern structures that are 
not listed would not qualify, even though located on the 
same parcel. 

Second, liability for the deferred portion of the tax 
extends only five years into the past. Thus, property 
listed in 1976 that is destroyed in 1990 would be taxed 
on the deferred portion only back to 1985. When a sale 
takes place, the question of liability for deferred taxes on 
a listed property that had been maintained by the grantor 
would be a matter of agreement between the seller and 
the buyer to the extent that such taxes have a bearing on 
the purchase price. Clearly, however, the new owner of 
the historic property may pick up the deferral advantage 
if he wishes to do so, provided that the property is main- 
tained and annual application for the deferral is made. 
However, uncollected taxes are always a lien on the 
property itself for which the current owner at the time of 
collection is responsible. Foreclosure of the deferred taxes 
is handled no differently for these properties than for any 
other property subject to the Machinery Act. 


LISTED PROPERTIES IN HISTORIC DISTRICTS _ 





The effect of the new law on real property located within 
an historic zoning district is already the subject of 
considerable misunderstanding. It is clear that no benefit 
is conferred on the owners of a property within a local 
historic zoning district established by virtue of G.S. 
Chapter 160A, Article 19, Part 3A, unless the property 
within the district zs also listed individually as a historic 
property pursuant to Part 3B. While there is no reason 





why a property within a historic zoning district may 
not be individually listed, few if any properties in 
historic zoning districts in North Carolina have yet been 
so treated. The wisdom of this policy will be apparent 
when it is recognized that historic zoning districts in- 
variably include within their boundaries a number of 
properties that, although subject to the special historic 
zoning provisions of the local ordinance, are not 
individually of historical or architectural distinction. 
That the benefits of the deferred tax scheme under the 
new law rain equally upon the affluent and the needy 
may speak to the question of “fairness” in many people's 
minds, but it is not a distinction of any particular legal 
consequence. 

It 7s a matter of consequence, however, that the 
individual property may be classified as having archi- 
tectural or historical significance so far as the deferred 
tax benefit is concerned. The new act classifies only 
property designated pursuant to G.S. 160A-399.4. To 
insure that only worthy properties are so designated, 
G.S. 160A-399.3 establishes specific criteria that must be 
applied to each property being considered for designation 
by the local governing board. These criteria include: 

. . -historical and cultural significance; suitability for 
preservation or restoration; educational value; cost of 
acquisition, restoration, maintenance, operation or 
repair; possibilities for adaptive or alternative use of the 
property; appraised value; and the administrative and 
financial responsibility of any person or organization 
willing to underwrite all or a portion of such costs. In 
order for any building, structure, site, area or object to 
be designated in the ordinance as a historic property, it 
must in addition meet the criteria established for 
inclusion of the property of the National Register of 
Historic Places established by the National Historic 
Preservation Act of 1966, Public Law 89-665, 16 U.S. 
C.A. section 470a, as amended, as evidenced by appro- 
priate findings in resolutions of the city or county historic 
properties commission. 


To help insure that only meritorious properties are 
designated by the governing board, the property under 


Archibald Taylor House in Franklin County. Photo by Catherine W. 
Cockshutt. 
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consideration is carefully scrutinized by the local historic 
properties commission. A full report regarding each 
property proposed for listing is then sent to the Division 
of Archives and History, North Carolina Department of 
Cultural Resources, for review and comment. The 
ordinance officially designating a given property as 
“historic” is adopted by the local governing board only 
after public notice and hearings. 

It is also perhaps worth emphasizing that the final 
judgment as to whether a property measures up to these 
criteria, including the National Register criteria, is a 
matter for determination by the local historic properties 
commission. (Nomination of a property to the National 
Register of Historic Places for purposes of the National 
Historic Preservation Act of 1966 is something else. 

In other words, to be eligible for the deferral the property 
to be listed by the city or county need not be on the 
National Register ; it needs only to qualify therefor in the 
judgment of the historic properties commission, and, of 
course, in the opinion of the city or county governing 
board that actually adopts the ordinance or amend- 
ment officially listing the property. 

Finally, it will be observed that the local governing 
body has considerable flexibility under G.S. 160A-399.2 
in appointing a local agency to carry out the program 
of identifying, authenticating, and listing historic 
properties. Depending on local circumstances, the board 
may establish a separate historic properties commission ; 
or it may designate an existing city or county planning 
board or historic district commission to undertake the 
investigations necessary to establish the owner's eligibility 
for deferred taxes. The governing board may also, if it 
desires, undertake to carry out the program itself. 


IN CONTEXT 





The origins of Chapter 578 are based on economic 
necessity. Experienced preservationists recognize that 
when all is said and done, most historic buildings in the 


Dodd-Hinsdale House in Raleigh. Photo by Madlin Futriel. 
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private sector are lost—one way or another —as a result 
of the workings of the private real estate market. When 
that market is “bearish” and there is no viable adaptive 
use that will bring the current owner what he considers 
to be a reasonable return on his investment, properties 
fall into disuse and are lost through decay, vandalism, 
fires, and other causes attributable to lack of occupancy 
and regular maintenance. At the other extreme, in 

a “bull” market, as soon as the value of the site tends to 
outweigh the capitalized value of the structure located on 
it, there are inexorable pressures on the owner to tear 
it down and put the property to some other, more pro- 
fitable purpose. The result, more often than not, is one 
more parking lot, shopping center, or like version of what- 
ever the owner regards as the “highest and best use.” 

In economic terms, then, the question of saving most 
old buildings, reduced to its simplest terms, is one of 
finding just the right subsidy or combination of subsidies 
to make the historic building profitable to its owner. 
Typically, these come in the form of loans and grants 
from the federal or state governments or the National 
Trust for Historic Preservation, from community 
development revenue-sharing, gifts from private indi- 
viduals or preservation interests, foundations, and a 
variety of other sources. 

No single subsidy — whether direct in the form of a 
low-interest rate loan or grant or indirect in the form of 
tax reduction, abatement, or deferral—is apt to do the 
trick for all historic properties worthy of preservation. 
Only recently and in a very few states has it become 
politically acceptable to provide a portion of this subsidy 
through the use of the property tax system, and even 
in these the traditional challenge that the primary 
purpose of the taxing system is to raise revenues for the 
operation of the government has been raised. Individuals 
and tax theorists may always reasonably disagree whether 
given tax breaks are “loopholes” or merely a legitimate 
means of expressing a conscious public policy —in this 
case, a policy that says that certain historic buildings are 
worthy of subsidy by all local taxpayers. 

North Carolina’s new law clearly does not go as far as 
one proposed but never introduced during the 1971 
session of the General Assembly. That proposal provided 
for the flat reduction by 50 per cent of all property taxes 
on all historic properties of singular importance. 
Similarly, a second piece of legislation proposed in that 
year providing for a deduction of preservation and 
restoration expenses from adjusted gross income for state 
income tax purposes has not been seen since. These 
proposals went too far, even for some preservationists. 
The new law may well be a case of something’s being 
better than nothing. Nevertheless, the 1975 General 
Assembly has contributed significantly to a better 
economic climate for preservation, and, notwithstanding 
the risks involved to the individual owner, it remains now 
only for dedicated preservation groups and owners of 
historic properties to insure that this latest preservation 
tool is put to effective use. 








THE LOCAL GOVERNMENT COMMISSION: 
Helping the State’s Local Units Stay Solvent 





Stephen N. Dennis 


The author ts an Institute faculty member working in the area of state 
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WHEN NORTH CAROLINA LOCAL governmental 
officials look at the economically troubled City of New 
York, they realize that such a situation would be extremely 
unlikely in this state. Much of the credit for helping pre- 
vent such financial embarrassment to local units in North 
Carolina should go to the Local Government Commission, 
a state agency operating within the Department of State 
Treasurer. Since 1931, the Commission has so closely 
supervised the borrowing practices of the state’s local units 
that they have been prevented from borrowing money for 
any purposes other than financing nonrecurring expenses. 

In a recent newspaper interview, Harlan Boyles, Secre- 
tary of the Local Government Commission, stated that 
New York City’s inability to meet its maturing debt 
“developed. . .because money was borrowed to pay oper- 
ating expenses, and [a similar inability] developed in 
North Carolina in 1930-31 for the same reason.” Boyles 
added that the years after the first World War were “a 
time of optimism and no state control” and it is “not sur- 
prising that some of the bonds were issued for unwise and 
uneconomical purposes without proper consideration of 
the unit’s ability to make repayment.” 

When the Great Depression hit, many local units in 
North Carolina, totally unable to meet their debt obliga- 
tions, defaulted on either interest or principal. Recogniz- 
ing the need to bring some order to the chaos of local 
finance, the General Assembly began a series of steps that 
led to the creation of the Local Government Commission 
in 1931. The Commission was given several duties; chief 
among them at the time was to extricate local units from 
their burden of debt and see that such a financial disas- 
ter did not occur again within North Carolina. 

The Commission has been extremely successful during 
its more than forty years of existence. Through three of 
its four sections (Bond Authorizations, Bond Sales and 
Delivery, and Accounting Advisory), it has done much to 
help North Carolina local units improve their financial 
practices. With two minor exceptions, no North Carolina 
local unit has defaulted on a debt obligation in recent 
times; one situation involved an issue of bonds held en- 


tirely by a federal agency, and the other involved a unit 
whose original debt had been so great that the Commis- 
sion had to work several times with the unit over a forty- 
year period before the debt could be successfully restruc- 
tured. 

As a result of the Commission’s work, North Carolina 
borrowing units, whose credit ratings vary according to 
the assessments of national and regional rating services of 
their abilities to repay debt obligations, are consequently 
able to borrow at relatively low interest rates, at consid- 
erable savings to their taxpayers in interest payments. 
Similarly rated units in other southern states frequently 
must pay slightly higher interest rates than North Caro- 
lina issuing units. The entire national financial commu- 
nity watches the Commission carefully, and as a testament 
to the regard in which the Commission is held, its Secre- 
tary was recently appointed by the Securities and Ex- 
change Commission as one of five public members of the 
Municipal Securities Rulemaking Board. 

The Commission has nine members. The State Treas- 
urer, the State Auditor, the Secretary of State, and the 
Secretary of Revenue serve ex officio and constitute an 
executive committee. The Governor appoints three mem- 
bers, and the Speaker of the House and the Lieutenant 
Governor each appoint one. The Commission also has a 
professional staff trained in accounting and finance that 
works with the local units and makes recommendations to 
the Commission. The staff is headed by the Secretary of 
the Local Government Commission. 


AUTHORIZING THE BONDS 





Of the Commission’s four sections, the one that has the 
greatest influence in maintaining the good credit of North 
Carolina local units is the Bond Authorizations Section. 
This section is responsible for helping a local unit develop 
a project that it can afford to finance and then helping it 
design a debt obligation issue that will be both adequate 
to finance the project and economically feasible for the 
unit. 

When local units incur debt, they most often do so with 
general obligation bonds. The material that follows will 
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describe the relationship between a local unit and the 
Local Government Commission when the unit undertakes 
to issue such bonds. 

The bond-issuing process begins with the unit’s recog- 
nition of a need for a particular project. This is a local 
matter, a decision to be made by responsible citizens and 
officials of the community. Having recognized the need, 
the unit must then define the project. It may consult with 
other units of a similar size to see how they have designed 
and acquired projects that meet their needs, and the unit 
may begin to consult with engineers to find out tentatively 
what the project being considered might cost. The Com- 
mission is not much involved in this definition process — 
perhaps only to suggest other units that might be con- 
sulted. It can, however, often advise on the availability of 
state or federal grant moneys for the project and perhaps 
suggest how to structure a project to make it potentially 
eligible for an agency grant. 

Next, if the unit cannot finance the project with local 
funds now currently in hand, with a grant, or on a coop- 
erative basis with another unit, it must approach the 
Commission to consider the advisability and possibility of 
a bond issue. 

Very early in the process, the unit seeks the guidance of 
a nationally recognized firm of bond attorneys. Any issue 
of municipal bonds to be traded on the municipal bond 
market must bear the approving legal opinion of such a 
firm. This opinion signifies that all legally required pro- 
cedural steps have been followed and states the opinion of 
recognized bond attorneys that the bonds are valid obli- 
gations of the issuing unit. In order to grant such an ap- 
proving legal opinion, bond attorneys for a particular 
debt issue will frequently become involved with the plan- 
ning for the issue even before the unit asks the Local 
Government Commission for a preliminary conference. 
As soon as a unit contacts a firm of bond attorneys, the 
attorneys begin to superintend every action taken by the 
unit under the Local Government Finance Act. Many of 
the documents that a local unit must file with the Com- 
mission are prepared by its bond attorneys. The Commis- 
sion usually receives copies of correspondence exchanged 
between a local unit and its attorneys. With both the 
Commission and these lawyers watching over any issue 
of general obligation bonds, the chances of procedural 
errors in the complex process of bond authorization and 
issuance are minimized. 


The Preliminary Conference. Before the Commission 
even accepts the unit’s application for permission to issue 
general obligation bonds, it may ask members of the unit's 
governing board and other local officials to attend a pre- 
liminary conference. It has made this conference an 
extremely flexible diagnostic tool. 

The Commission holds a preliminary conference only 
after the unit has made its preliminary local political de- 
cisions related to a proposed project (the most important 
local political decision — the vote of the unit’s citizens —is a 
later event). The meeting is attended by representatives 
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of both the Commission and the applicant unit. Typi- 
cally, the Commission is represented by both the Secretary 
of the Local Government Commission and the head of the 
Bond Authorizations Section. The unit is usually repre- 
sented by its mayor or other head, one or more members 
of its governing board, its chief financial officer, and pos- 
sibly one or more interested local citizens. Frequently 
a member of the engineering firm that has helped the 
unit design the proposed project also attends the prelimi- 
nary conference. Representatives of state and federal 
agencies that have authorized or may be contemplating 
grants to the unit for the proposed project may also at- 
tend. 

The Commission uses the preliminary conference in 
part as a precautionary measure. Its staff explores the 
scope and details of the proposed project and encourages 
the unit’s representatives to estimate probable costs and 
possible sources of funds realistically. The staff discour- 
ages a unit from anticipating funding from either state or 
federal agencies until the funds are actually committed. 
The Commission investigates with the unit the certainty 
of grant commitments and the adequacy of proposed 
contingency amounts included in the estimated cost of the 
project. The unit is also encouraged to anticipate that 
construction bids may be higher than preliminary esti- 
mates. Thus the likely true total cost of the proposed pro- 
ject can be figured more readily. In analyzing the sources 
of funding other than bond or note funds, the Commis- 
sion seeks to determine whether anticipated sources may 
be “soft” and advises the unit to consider whether the 
proposed package of financing is one that local voters will 
approve if a bond referendum must be held. It will urge 
the unit to compute the necessary average-user charges to 
be instituted when any new utility system is complete. 
Unusually high average-user charges may indicate either 
that the unit’s voters might well not approve a bond refer- 
endum if such future high rates were publicized or that 
some specific cost of the proposed project is too high and 
should be re-examined. 

The Commission must frequently remind units to con- 
sider more than the capital cost of a project when consid- 
ering a bond issue. Units sometimes overlook the ongoing 
operating cost of a desired project or the additional reve- 
nues that will flow into the unit because of the new facility. 
The ongoing operating cost of a facility can be computed 
only by an expert familiar with the type of facility being 
considered. The Commission may encourage a unit to 
consider a slightly larger debt issue than that orginally 
contemplated in case a proposed project was viewed too 
optimistically and its likely ongoing operating cost thus 
underestimated. Other expenses that a unit may overlook 
are the administrative costs of issuing and selling bonds or 
notes, the cost of a bond rating by a national bond rating 
service, the costs of the legal notices that must be inserted 
into newspapers, the cost of interest during the construc- 
tion of a project, and the cost of acquiring the land for 
the project. 

Representatives of state and federal agencies often can 





suggest informally the likelihood of a grant and the terms 
on which it might be available. They may also anticipate 
problems that the unit might encounter in submitting a 
successful application. Factors that the unit may see as 
either of minimal importance or of insurmountable dif- 
ficulty will be placed in a truer perspective when such 
agency representatives participate in the preliminary con- 
ference. 

At the preliminary conference the Commission staff 
may also help appropriate officers of the unit fill out the 
application forms that must be filed with the Commission. 
Officers of smaller units that seldom apprcach the Com- 
mission for permission to issue bonds or notes will find 
this service especially helpful. 

Larger cities and counties may not need to attend a 
preliminary conference, but may instead consult with the 
Commission by telephone. Whether this will be possible 
will depend on the adequacy of the engineering reports 
secured by the unit and the probable impact of the proj- 
ect on the unit. Also, a preliminary conference may be 
unnecessary for a very simple project. 


Publication of Intent to Apply. After attending a pre- 
liminary conference, a unit that still intends to issue bonds 
must follow a formal procedure in obtaining Commission 
approval for the issuance of general obligation bonds. 
First, it must publish a notice that it intends to apply for 
Commission approval of a bond issue. This notice must 
describe the proposed bond issue and inform the unit’s 
citizens that they may file an objection with the Local 
Government Commission. 

Next, the unit applies to the Secretary for approval of 
the proposed issue. 


Commission Approval. In deciding whether to approve 
an application from a local unit for permission to issue 
general obligation bonds, the Commission may consider 
the following twelve criteria: 


1. Whether the project to be financed from the pro- 
ceeds of the bond issue is necessary or expedient. 

2. The nature and amount of the outstanding debt of 
the issuing unit. 

3. The unit’s debt management procedures and poli- 
cies. 

4. The unit’s tax and special assessments collection 
records. 

5. The unit’s compliance with the Local Government 
Budget and Fiscal Control Act. 

6. Whether the unit is in default in any of its debt 
service obligations. 

7. The unit’s present tax rates and the increase in tax 
rate, if any, necessary to service the proposed debt. 

8. The unit’s appraised and assessed value of property 
subject to taxation. 

9. The unit’s ability to sustain the additional taxes 
necessary to service the debt. 

10. The Commission’s ability to market the proposed 
bonds at reasonable interest rates. 


11. If the proposed issue is for a utility or public service 
enterprise, the probable net revenues of the project to be 
financed and the extent to which the revenues of the utili- 
ty or enterprise, after addition of the revenues of the proj- 
ect to be financed, will be sufficient to service the pro- 
posed debt. 

12. Whether the amount of the proposed debt will be 

adequate to accomplish the purpose for which it is to be 
incurred. 
In addition to these criteria, the Commission “may in- 
quire into and give consideration to any other matters 
which it may believe to have a bearing on whether the 
issue should be approved” when considering an applica- 
tion from a local unit for permission to issue general obli- 
gation bonds. 

In practice, the Commission considers these criteria 
informally when the unit’s preliminary conference is held ; 
only if the Commission’s staff feels that a unit can meet 
the necessary criteria will the unit be encouraged to begin 
the formal process of applying for Commission approval. 

After receiving an application and considering it in 
light of both the specific and the general criteria listed 
above, the Commission must approve the application if it 
finds : 


1. That the proposed issue is necessary or expedient. 

2. That the amount proposed is adequate and not 
excessive for the proposed purpose of the issue. 

3. That the unit’s debt management procedures and 
policies are good, or that reasonable assurances have been 
given that its debt will henceforth be managed in strict 
compliance with law. 

4. That the increase in taxes, if any, necessary to ser- 
vice the proposed debt will not be excessive. 

5. That the proposed bonds can be marketed at rea- 
sonable rates of interest. 


The Commission may tentatively deny an application if it 
determines “that any one or more of these conclusions 
cannot be supported from the information presented to 
it.” In such a case, it must notify the local unit that it 
believes a necessary conclusion cannot be supported from 
the information supplied by the unit. 

If the Commission tentatively disapproves an applica- 
tion, it must hold a public hearing on the application if 
the unit requests one. 

After considering a unit’s application, and after con- 
ducting a public hearing if needed, the Commission must 
enter an order either approving or denying the applica- 
tion. If the Commission disapproves its application, the 
unit may not issue the bonds. 


Passage of a Bond Order. As the next step in the is- 
suance of general obligation bonds, the prospective is- 
suing unit must pass certain procedural hurdles at the 
local level, including the passage of a bond order. Before 
passage, the bond order must be published and a public 
hearing must be held on it. After passage, it must be pub- 
lished again to give local citizens one final chance to chal- 
lenge the proposed project. 
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The bond order step also includes publication of a 
sworn statement of the unit’s debt, since the amount of 
outstanding debt determines whether (except for certain 
purposes) the unit may incur further debt. 


Bond Referenda. Generally the unit’s voters must ap- 
prove the issuance of general obligation bonds in a bond 
referendum. Bonds may, however, be issued for many 
permitted purposes without a vote if the amount of bonds 
for any particular project or package of projects does not 
exceed “two-thirds of the amount by which the outstand- 
ing indebtedness of the issuing county or city has been 
reduced during the next preceding fiscal year.” Bonds 
under this exception to the requirement of voter approval 
are generally not possible unless the amount proposed is 
relatively small; otherwise a project will not fit under the 
ceiling imposed by G.S. 159-49(2) and by Article V, Sec- 
tion 4(1), of the North Carolina Constitution. Even for 
such bonds, however, the unit’s citizens may secure a 
bond referendum by means of a petition that bears the 
signatures of at least 10 per cent of the unit’s registered 
voters. Ordinarily a bond order takes effect when ap- 
proved by the local unit’s voters in a referendum. 


SELLING THE BONDS 





When the unit has secured the Commission's approval for 
issuing the bonds and has completed the other procedural 
steps, the bonds must be sold. This function is the respon- 
sibility of the Local Government Commission. 


Credit Ratings. A critical factor in how easily the Com- 
mission can sell the bonds and the interest rates at which 
they will sell is the credit rating of the issuing unit. Gener- 
ally, the higher the credit rating, the lower the interest 
rate. Bonds of a local unit can hardly be sold on the mu- 
nicipal bond market unless the unit has a credit rating 
from a nationally recognized rating service ; the Commis- 
sion therefore encourages local units to obtain such rat- 
ings from Moody's Investors Service, Inc., and from 
Standard and Poor's Corporation. (In addition to these 
national rating services, North Carolina has two state- 
level independent and investor-sponsored rating ser- 
vices — the North Carolina Municipal Council, Inc., and 
the North Carolina Securities Advisory Committee.) 

The Commission closely monitors changes in North 
Carolina local units’ credit ratings. Each month, a secre- 
tary in the Bond Sales and Delivery Section prepares a 
one-page listing of the credit ratings given to North Caro- 
lina units by Moody’s and a similar listing of Standard 
and Poor's ratings. Units that are rated for the first time, 
units no longer rated, and units whose ratings have 
changed since the last monthly listing are highlighted. As 
soon as the Commission learns that a local unit has been 


delisted by one of the national rating services, it contacts 
the rating service to learn why and notifies the local unit 
of the reason for the delisting given by the rating service. 
The Commission then strongly urges the local unit to ap- 
ply for a new credit rating. 
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Sale and Delivery. The Commission’s Bond Sales and 
Delivery Section prepares a prospectus or circular for 
each issue of bonds or notes approved by the Commission 
and by a local unit’s voters, or, if voter approval was not 
necessary, by its governing board. The circulars are sent 
to lists of potential bidders, who submit sealed bids for 
those issues in which they are interested. The Commission 
awards a particular issue to the bidder that proposes to 
purchase an issue at the lowest net interest cost to an issu- 
ing unit. After an issue has been awarded, the Commis- 
sion arranges for the bonds or notes comprising the issue 
to be printed, signed, and delivered to the purchaser. It 
frequently sends a member of its staff to either New York 
or Charlotte to sign and deliver bonds or notes. Once an 
issue has been delivered, the Commission transmits the 
funds received for the bonds or notes to the issuing unit. 
Thereafter, it regularly monitors debt service payments 
by the issuing unit. 


SUPERVISING ACCOUNTING PROCEDURES 





Another function of the Local Government Commission 
is to help local units maintain complete and proper ac- 
counting records. This function serves as a corollary to 
the Commission’s responsibility for the local units’ bor- 
rowing practices in safe-guarding the fiscal position of 
North Carolina local governments. The Commission’s 
Accounting Advisory Section carries out this activity. 


Management Services. The Management Services sub- 
section is responsible for advising local units on financial 
management, the acquisition of accounting machines, 
and the implementation of accounting systems. It in- 
structs officers in local units in budgeting and cash man- 
agement techniques and assists local units in risk manage- 
ment. It gives advice on a number of topics that have been 
covered by the Uniform Local Government Accounting 
System Procedures Manual, prepared and first distri- 
buted by the Commission and the Accounting Advisory 
Section in 1972. Some of these topics are asset and liability 
accounting, long-term debt accounting, the preferred 
procedures for disbursements and receipts, and the main- 
tenance of fixed-asset inventories. Officers in local units 
are given continuing advice on generally accepted ac- 
counting principles. 

The Management Services subsection responds to re- 
quests for help from local units by sending one or more of 
its field men to a local unit to consult with its officials. 
Requests typically come by letter or telephone call. The 
head of this subsection will assess the unit’s needs as they 
appear from the request, and a field man will be assigned 
to correspond with the unit and learn more about its 
problem. Before contacting the unit, the field man re- 
views its previous audit reports to learn what he can from 
them. Once a field man has learned what the local unit 
needs advice on, he visits the unit and consults with its 
officials. Field men are often able to spot developing 
problems and suggest early solutions that head the prob- 





lems off. The field men file reports on the local units they 
have visited or consulted with to indicate what they have 
done or advised. The Commission sends an explanatory 
letter to most local units visited, explaining what the field 
men did and advising on what the unit should do. 

On request, the Accounting Advisory Section’s field 
men help a local unit with its accounting system. They 
may set up particular accounts and help to design charts 
of accounts by assigning account numbers to these and 
other accounts. They may help units maintain an inven- 
tory of fixed assets, assist in the design of accounting 
forms, advise units on how to use particular accounting 
forms, and advise units on managing their cash programs 
by helping them decide how many funds to maintain and 
which investments to make. Finally, they will explain 
legal requirements pertaining to accounting systems. 

Field men may also help write job descriptions of the 
jobs performed by particular members of the unit's fi- 
nance department. In so doing, they may advise that 
certain responsibilities be reassigned in order to achieve an 
even flow of work and adequate internal controls. Field 
men may advise on what accounting equipment a local 
unit should acquire. If members of a field team see an 
impropriety, they are often able to offer on the spot an 
alternate method that does away with it. 

The Accounting Advisory Section now makes no or- 
ganized follow-up of the memoranda that it sends to local 
units. Rather than requiring local units to file compliance 
reports, the Commission stays in contact with them 
through letters and telephone calls. It is reluctant to insti- 
tute any formal follow-up program, because it feels that 
local units would see such a program as a needless com- 
plication or as an intrusion. It does, however, follow up 
on compliance with the regulations that it promulgates, 
since these are mandatory rather than advisory. 


Independent Audit Report. Potentially, one of the most 
significant regulatory devices now available to the Com- 
mission is the annual independent audit report that each 
public authority or unit of local government must prepare 
and file with the Local Government Commission. The 
statute requires that the unit or authority arrange for an 
independent audit of its accounts by a certified public 
accountant as soon as possible after the close of a fiscal 
year. An audit contract must be in writing, must include 
all terms and conditions that affect it, and must be sub- 
mitted to the Secretary of the Local Government Com- 
mission for his approval. The Secretary examines the 
audit contract's form, terms, and conditions to determine 
that they will ensure an effective audit report. 


After the audit is completed and the audit report pre- 
pared, the local unit's finance officer files a copy of the 
report with the Local Government Commission and sub- 
mits the auditor's bill to the Commission for its approval. 
The unit expressly may not pay the auditor's bill before 
receiving notice of the Commission's approval of the bill. 


This is to ensure that the scope of the audit and the re- 


port’s form are acceptable to the Commission. 


The Review Letter: A Response to the Annual Audit 
Report. An increasingly important internal procedure in 
the Audit Review subsection of the Accounting Advisory 
Section is the nonstatutory review letter. This is sent to the 
manager or mayor of any unit whose annual audit reports 
show that the unit has not complied with the Local Gov- 
ernment Budget and Fiscal Control Act or indicate areas 
in which the unit is not complying with generally accepted 
accounting principles. Every audit report is now reviewed 
by at least one person in the Accounting Advisory Section, 
which has prepared a checklist of specific accounting 
procedures regulated by the Budget and Fiscal Control 
Act and procedures relative to generally accepted ac- 
counting principles. When the checklist and the first 
review of the audit report reveal substantial divergence 
from the procedures now required by the Budget and Fis- 
cal Control Act, the audit report is likely to be circulated 
among several members of the Accounting Advisory Sec- 
tion staff. Their comments and reactions are channeled 
to a designated staff member, who drafts a letter to the 
offending unit. The tone of a review letter may range 
from advisory suggestion to peremptory warning. The 
Commission hopes that the review letter technique will 
over several years make the annual inspection of audit 
reports much easier, and that the gradual improvement 
in any given unit’s accounting will be clearly evident from 
the tone of the successive review letters that it receives. 

The two matters most frequently discussed in review 
letters are (1) the illegality of deficit financing by govern- 
mental units, and (2) the possible personal liabilities of 
either the finance officer or the governing board's mem- 
bers (and the chief executive officer of a governmental 
unit) under the new Budget and Fiscal Control Act. 


Miscellaneous Duties. The Accounting Advisory Sec- 
tion carries on a number of other services for local govern- 
ments. For example it provides educational programs in 
governmental budgeting, financial administration, risk 
management, and the use of the Uniform Accounting 
System. It advises local governments on the implications 
of the Revenue-Sharing Act and how to comply with its 
requirements, and it has prepared a number of manuals 
and other publications for local governmental officials to 
guide them in their responsibility for administering public 
moneys. 


THE NEW PROGRAM DEVELOPMENT SECTION 





In August 1975 the Commission shifted certain responsi- 
bilities from the Accounting Advisory Section to a new 
Program Development Section. This new section will be 
responsible for developing new accounting procedures, 
testing new programs, and suggesting improvements for 
the Commission's present programs. The Program Devel- 
opment Section will be the Commission's educational arm 
and will prepare various manuals for distribution by the 
Commission. 
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COLLECTIVE BARGAINING FOR PUBLIC 
EMPLOYEES: Perspectives and Prospects 





Michael Brough 


The author ts an Institute faculty member specializing in the fields of 
land-use law and public employee law. 


FEDERAL LEGISLATION that guarantees public em- 
ployees the right to organize and engage in collective 
bargaining is now before Congress. Estimates of the like- 
lihood that some form of public employee collective 
bargaining bill will pass vary, depending on which “in- 
formed source” one consults. However, because a federal 
law governing labor relations in the public sector might 
have a very significant impact on public personnel prac- 
tices in North Carolina, the possibility of such legislation 
suggests the need to look at the current status of the law 
concerning employer-employee relations and to assess the 
changes that a comprehensive collective bargaining law 
would make. 


THE LAW TODAY 





North Carolina law relating to labor relations in the pub- 
lic sector covers three separable areas: (1) what public 
employers must do; (2) what they may do; and (3) what 
they cannot do. 

Simply stated, what public employers must do is recog- 
nize the constitutional rights of their employees. In 1968, 
a federal appeals court held that membership in a union 
is protected by the First Amendment as applied to the 
states through the Fourteenth Amendment.! The next 
year, on the basis of this principle, a North Carolina 
federal district court, in Atkins v. City of Charlotte,2 
struck down G.S. 95-97, which prohibits police and fire- 
men from joining unions affiliated with national or inter- 
national unions advocating collective bargaining. Since 
membership in a union is a constitutionally protected 
right, a public employee cannot be discriminated against 
or interfered with in the exercise of that right. 

While the right to jozn a union is constitutionally pro- 
tected, courts have on several occasions rejected the con- 
tention that the Constitution imposes any obligation on 
public employers to engage in collective bargaining with 
employee organizations. Most recently, in Wénston- 


1. McLaughlin v. Tilendis, 398 F.2d 287 (7th Cir. 1968). 
2. 295 F. Supp. 1068 (W.D.N.C. 1969). 
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employee organizations. Most recently, in Winston-Salem 
/Forsyth County Unit, N.C. Association of Educators v. 
Phillips,3 the court reaffirmed the holding in the Atkins 
case that G.S. 95-98, which proscribes contracts between 
unions and public employers, does not violate the em- 
ployees’ rights to freedom of association, equal protection, 
or due process.4 

Finally, a recent case arising out of the City of Char- 
lotte5 indicates that, when a public employer withholds 
money from individual paychecks at the request of the 
affected employees, it is a denial of equal protection to 
provide this service for some purposes (e.g., charities) but 
not for union dues. The court left the door open to the 
future denial of dues check-off rights in accordance with 
“reasonable regulations dealing with withholding to be 
applied to all persons seeking such administrative assis- 
tance,’’ but cautioned that a “[d Jesire to discourage muni- 
cipal labor organizations including Local 660 would of 
course be an impermissible reason for refusing to withhold 
moneys from the paychecks of the individual plaintiffs.’’6 

What public employers may do with respect to labor 
unions is best summarized by an opinion of the State 
Attorney General that deals specifically with school boards 
but is applicable to other public employers as well. The 
opinion stated that nothing in North Carolina law “pro- 
hibit[s] representatives of professional organizations from 
meeting with and talking with school boards as to matters 
related to teachers just as anyone could talk with such 
boards about educational matters.”7 

What public employers may not do is suggested by G.S. 
95-98: 


Any agreement, or contract, between the governing au- 
thority of any city, town, county, or other municipality, 


3. 381 F. Supp. 644 (M.D.N.C. 1974). 

4. A related question, which has not to my knowledge been litigated, 
is whether the constitutional right to petition the government for a re- 
dress of grievances includes the right to petition through a designated 
representative —e.g., a union. Consequently, it is not clear whether the 
public employer is under a constitutional duty to meet with and listen to 
designated representatives of groups of employees. 

5. Local 660, International Association of Firefighters v. City of 
Charlotte, 381 F. Supp, 500 (W.D.N.C. 1974), affd 518 F.2d 83 (4th 
Cir. 1975), cert. granted, ___ U.S. ____ (1975). 

6. Id. at 503. 

7. 40 N.C.A.G. 274 (1969). 





or between any agency, unit, or instrumentality thereof, 
or between any agency, instrumentality, or institution of 
the State of North Carolina, and any labor union, trade 
union, or labor organization, as bargaining agent for any 
public employees of such city, town, county or other 
municipality, or agency or instrumentality of government, 
is hereby declared to be against the public policy of the 
State, illegal, unlawful, void and of no effect. 


And so, public employers may not enter into a contract 
with the bargaining agent of a group of employers. This 
provision was specifically upheld in the Atkins case, and 
this holding was reaffirmed in the Phillips case. The 
Attorney General has also interpreted this section to mean 
that public employers may not “negotiate with profes- 
sional or union organizations with a view to establishing a 
group or collective contract for public [employees].”8 
However, as indicated above (at note 4), it may be argued 
that employees at least have a constitutional right to peti- 
tion their employers for a redress of grievances through 
their chosen representatives (i.e., the public employer 
must listen to them), and the Attorney General has stated 
that the public employer may sit down and talk with the 
employee representatives, just as he may with representa- 
tives of other groups. As a result of this listening and dis- 
cussion process, the public employer may decide to modify 
its personnel policies in some way. If this is the result, then 
the line between “negotiations” and “discussions” becomes 
almost imperceptibly fine. In sum, while the law prohibits 
the signing of collective bargaining agreements, informal 
negotiations or discussions between public employers and 
employee representatives are lawful and do in fact regu- 
larly take place in North Carolina. 


PRINCIPAL IMPACT OF A COMPREHENSIVE 
COLLECTIVE BARGAINING LAW 





Two bills establishing the framework for a comprehen- 
sive collective bargaining system in the public sector are 
before Congress as of this writing. The first —H.R. 77 — 
amends the National Labor Relations Act (NLRA) by 
striking out the language that excepts “any State or politi- 
cal subdivision thereof” from the definition of the term 
“employer.” The effect of this amendment would be to 
bring state and local governments under the same law 
that governs labor relations in the private sector. The 
second bill, H.R. 1488, is patterned in many respects after 
the NLRA but sets up a National Public Employee Rela- 
tions Commission to administer the collective bargaining 
system for public employees, just as the National Labor 
Relations Board (NLRB) governs private-sector labor 
relations. While there are some significant differences 
(discussed below) between these two bills, the principal 
and essential change that they would make in North 
Carolina law is the same — public employers would for the 
first time be under an enforceable obligation to sit down 


with the chosen representatives of employees and attempt 
in good faith to reach agreement on matters relating to 
wages, hours, and other terms and conditions of employ- 
ment. 

Perhaps the most striking aspect of this new obligation 
is that it is legally enforceable. Both bills provide that, if 
the employer fails to bargain in good faith over matters 
that are subject to negotiations, the union may file an un- 
fair labor practice (ULP) charge with the enforcement 
authority (the Board or Commission, respectively). If 
found guilty of an unfair labor practice, the employer is 
subject to a cease-and-desist order by the Board or Com- 
mission, enforceable in the U.S. Court of Appeals.9 

The duty to bargain in good faith has two parts: first, 
the parties must actually bargain; second, they must do 
so in good faith. If an employer or employee organization 
refuses to bargain at all about a subject that falls within 
the ambit of the phrase “wages, hours, and other terms 
and conditions of employment,” or if an employer uni- 
laterally adopts or changes a policy with respect to such a 
matter, then that constitutes a per se violation of the act, 
regardless of motive or intent. ULPs of this sort usually 
occur when one of the parties mistakenly concludes that 
the law does not require bargaining about a particular 
matter. The question of whether the parties are bargain- 
ing in good faith frequently is more troublesome, because 
the finder of fact in a ULP hearing must reach a conclu- 
sion as to the subjective intent of the accused party. It is 
clear that under a collective bargaining system, the parties 
must actively participate in the deliberations with a sin- 
cere desire to reach agreement. But both the NLRA and 
H.R. 1488 specifically state that neither party is required 
to make a concession or agree to a proposal of the other 
party. Attempting to recognize bad-faith bargaining in a 
context in which the parties are required to make a sincere 
effort to agree but are not legally bound to reach agree- 
ment is obviously a most difficult task. Reported decisions 
indicate that the trier of fact will look at the totality of 
circumstances involved, but the following generally con- 
stitute some evidence of a failure to bargain in good faith: 

(1) A “take it or leave it” approach. A party presents 
its initial package and announces that, after careful con- 
sideration, this is the best it can do and the other party 
can take it or leave it. 

(2) A failure to make any counterproposals. 

(3) A failure to make any concessions whatever. (While 
concessions are not legally required, a complete absence 
of concessions of any kind may be used as evidence, along 
with other matters, of bad faith). 

(4) Dilatory tactics—such as long delays in responding 
to proposals of the other side. 


9. Unfair labor practice charges may be filed by individuals and em- 
ployers as well as unions, and the ULP mechanism is designed to protect 
all rights guaranteed under the act, not just the right to bargain. And 
so ULP charges may be filed, for example, alleging that an employer or 
a union has interfered with an employee's right to join or not to join a 
union. In cases such as these, back pay may be awarded in addition to 
injunctive relief. 
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(5) Refusal to furnish relevant information to the other 
side. 

As suggested above, the matters that employers and 
employee representatives must bargain about are “wages, 
hours, and other terms and conditions of employment.” 
Under decisions interpreting the NLRA, whatever is 
covered by this phrase is considered a “mandatory subject 
of bargaining” and must be discussed by both the union 
and the employer at the request of one of the parties. The 
law also recognizes a small number of topics that cannot 
be bargained about and cannot be included in a collective 
bargaining agreement, such as clauses requiring the em- 
ployer to hire only union members or to discriminate in 
employment on the basis of race or sex. These are called 
illegal subjects. All other possible subjects of bargaining — 
those that are neither mandatory nor illegal -are called 
“permissive subjects.” The parties may discuss them if 
they choose, but neither party can force the other to nego- 
tiate about a permissive subject. 

While the categorization of a particular matter as a 
mandatory or permissive subject of bargaining may have 
great practical significance, !9 it is not always easy to draw 
the line between the two categories. Some matters clearly 
fall within the mandatory scope of bargaining. For ex- 
ample, the term “wages” has been interpreted to encom- 
pass such matters as basic rates of pay, incentive plans, 
overtime, shift differentials, paid vacations, bonuses, sev- 
erance pay, pension plans, and merit increases. Similarly, 
there is no doubt that work schedules and the length of 
the work day are embraced by the term “hours.” But the 
phrase “other terms and conditions of employment” is so 
open-ended that it has caused much controversy. There 
is little disagreement that such matters as grievance pro- 
cedures (including binding arbitration), vacations, holi- 
days, sick leave, and procedures and standards for hand- 
ling promotions, transfers, layoffs, and discharges are 
mandatory subjects of bargaining. But beyond the area 
where decided precedent offers some guidance, the line 
between mandatory and permissive subjects in the private 
sector remains to be drawn on a case-by-case basis using 
the general standard of whether a particular matter falls 
“within the core of entrepreneurial control.”!! 

For three reasons, distinguishing between mandatory 
and permissive subjects of bargaining is sometimes more 
difficult in the public sector than in the private sector. 
First, since the public sector primarily produces services 
rather than goods, the connection between the working 
conditions of employees and matters of “public policy” is 
much closer. For example, as one state court judge ex- 
plained it, a judgment concerning the number of hours 
worked by teachers also determines the number of hours 
of education received by the students. Similarly, the num- 
ber of fire-fighters available to man a particular vehicle, 


10. Not only may an employer or union be required to bargain about 
mandatory subjects, but also strikes in the private sector are not pro- 
tected if designed to force agreement on permissive subjects. 

11. Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 203 (1964). 


26 Popular Government 


or the number of police officers on duty at various times 
of the day, is a matter that bears upon the working condi- 
tions of employees as well as important questions of public 
policy. Second, because many public unions originated 
as professional associations concerned about the over-all 
improvement of a particular profession rather than em- 
ployee benefits only, many public-sector employees tend 
to be more concerned than private-sector employees 
about the kinds of things that would be regarded in the 
private sector as matters under the exclusive control of 
management. Finally, some would argue that, to the 
degree that public employees are prohibited from strik- 
ing, the scope of bargaining should be broader for them 
than for the private sector.!2 In any event, it appears that, 
should federal legislation pass, the scope of bargaining in 
the public sector will have to be determined on a case-by- 
case basis (in ULP proceedings) by balancing the legiti- 
mate rights of public employees to bargain about condi- 
tions of employment directly affecting them against the 
public’s right to maintain exclusive control over matters 
of public policy through its elected and appointed officials. 

As indicated above, the most dramatic change in North 
Carolina law that would result from the passage of either 
H.R. 77 or H.R. 1488 would be the obligation imposed 
on public employers to bargain (when requested to do so) 
in good faith with employee representatives over wages, 
hours, and terms and conditions of employment. Still, 
both bills contain several other important elements that 
ought to be briefly discussed. 

First, under both bills public employees would enjoy 
the right to form, join, or assist employee organizations, 
free from interference, restraint, or coercion on the part 
of their employers. As already mentioned, the federal 
Constitution has been interpreted as protecting these 
rights for public employees, but passage of collective bar- 
gaining legislation would provide statutory protection as 
well (violation could be redressed through ULP proceed- 
ings, with back-pay awards available as a remedy if neces- 
sary). Protection against union interference with the right 
to join or to refuse to join a union would also be protected. 

Second, both bills as written would protect the right of 
employees to engage in “other concerted activity,” includ- 
ing strikes. The right to strike in the private sector means 
that striking employees generally !3 cannot be fired, unless 
they are striking for an unlawful purpose or in an unlaw- 
ful manner. An employer may hire replacements for 
striking employees, but at the end of the strike, a striking 


12. According to this line of reasoning, since strikes are permissible 
in the private sector over mandatory subjects of bargaining, the list of 
mandatory subjects should be limited to minimize the number of strikes. 
But since strikes are generally illegal in the public sector, the list of 
mandatory subjects can be expanded without increasing the number of 
strikes. See Westwood Community Schools, 1972 MERC Lab. Op. 313. 
One criticism of this reasoning is that, while public sector strikes are 
illegal, they do in fact take place with some regularity. 

13. If a strike is prompted not by an impasse over bargaining items 
a so-called “economic strike” — but by an employer's unfair labor prac- 
tices, such as a refusal to bargain, then strikers cannot be permanently 
replaced. 





employee must be given his job back if it has not been 
filled during the strike. Clearly, protection of the right to 
strike for public employees would be a very significant 
departure from the law of North Carolina and most other 
states as well. For that reason, it seems unlikely that either 
bill will emerge with the existing provisions extending the 
right to strike to all public employees fully intact. 

Third, under both bills a mechanism would be estab- 
lished to determine the appropriate unit for bargaining 
and to test a union’s claim that it represents the majority 
of employees in that unit.!4 Under both H.R. 77 and 
H.R. 1488, it would be possible for the employer and the 
union to agree mutually upon the existence of union rep- 
resentation in an appropriate unit. However, either the 
employer or the union would have the right to petition 
the federal agency (the National Labor Relations Board 
or the National Public Employee Relations Commission, 
according to which bill passed) to determine whether the 
bargaining unit proposed by the union was an apprepriate 
one, and if so, whether a representation election should 
be held. If the union demonstrated to the agency that it 
had the support of 30 per cent of the employees in that 
unit, an agency-supervised election would be held. 

Fourth, under either bill, enforcement of the collective 
bargaining contract could be obtained in federal court 
or in state court (in either case, federal law would prevail). 
Suit could be brought by the employer, by the union, or 
by any individual employee who believed that a right or 
benefit guaranteed by the contract was denied him. How- 
ever, despite the possibility of enforcement by court suit, 
the more likely possibility is that enforcement would be 
achieved through a negotiated grievance mechanism a 
mandatory subject of bargaining under either bill. State 
employees covered by the State Personnel Act and many 
local employees covered by local personnel ordinances 
now have access to grievance procedures. The essential 
difference between these procedures and those likely to be 
negotiated is that the latter usually provide (as a final 
step in the process) for submitting the grievance to an im- 
partial arbitrator, who would be authorized to make a 
binding decision. 

Finally, both bills would make available the facilities 
of the Federal Mediation and Conciliation Service (FMCS) 
to help unions and employers overcome bargaining im- 
passes through the process of mediation. The FMCS med- 
iators would be authorized to come in at the request of 


either party or at their own initiative. The mediators’ job 
would be to propose solutions that they believe would be 
acceptable to buth sides—not what they believe would 
be the most equitable solution, just what would be most 


14. The determination of whether a proposed unit is appropriate for 
bargaining purposes may be extremely important — in fact, the choice 
of bargaining units may be the most important factor in deciding the 
outcome of a representation election. In addition, dealing with the 
multiplicity of smaller units may pose other problems for the employer. 
See, e.g., Lelchook and Lahne, “Unit Determination,” Collective Bar- 
gaining in Public Employment and the Merit System (U.S. Dept. of 
Labor, 1972), pp. 81-92. 


acceptable. H.R. 1488 goes a step further in authorizing 
the FMCS representative to engage in “fact-finding” at 
the request of either party or at the initiative of FMCS. 
The fact-finder would conduct a formal hearing to obtain 
all relevant information concerning the dispute and then 
make written recommendations as to how the dispute 
should be settled. (If the parties did not accept the recom- 
mendations of the fact-finder, his report would be made 
public.) H.R. 1488 provides that, during the 60-day 
period after fact-finding begins, the public employer 
could not unilaterally change any terms or conditions of 
employment and the employees could not strike. 


OTHER DIFFERENCES 





The major general difference between H.R. 77 and H.R. 
1488 is that H.R. 77, as an amendment to the NLRA, 
would bring public employees under the coverage of an 
act that is more extensive than H.R. 1488 and has four 
decades of case law interpreting it. In addition, the ad- 
ministrative agency charged with enforcing H.R. 77 al- 
ready exists, whereas a National Public Employee Rela- 
tions Commission would have to be created and staffed. 

There are a number of specific differences between the 
two bills as well, but only a few of the most significant can 
be mentioned here. First, under the NLRA, an individual 
files a ULP charge with the NLRB. A formal com- 
plaznt is issued by the Board only after investigation of the 
charge by an NLRB field staff member discloses that it 
has merit. If the complaint cannot be settled before a 
hearing, a government attorney prosecutes the case before 
an administrative law judge. Under H.R. 1488, however, 
it appears that a formal complaint would be filed directly 
by the aggrieved party and that party would be responsi- 
ble for prosecuting the case before the National Public 
Employee Relations Commission (although a Commission 
general counsel may intervene in the proceeding). Second, 
H.R. 1488, unlike H.R. 77, provides that states or local 
governments that establish systems for governing employ- 
er-employee relations “substantially equivalent” to the 
one established by the act may apply to the Commission 
for an exemption from its provisions. Third, H.R. 1488 
alone deals to some degree with the important question of 
the degree to which state and local laws that deal with 
mandatory subjects of bargaining may be pre-empted by 
collective bargaining agreements. It states: 


The duty to bargain includes the duty to negotiate about 
matters which are or may be the subjects of a regulation 
promulgated by any employer’s agency or other organ of 
a State or subdivision thereof or a statute, ordinance, or 
other public law enacted by any State or subdivision 
thereof, and to submit any agreement reached on these 
matters to the appropriate legislature. [Sec. 5 (c).] 


This provision at least makes it clear, for example, that if 
a state agency or local government attempted to include 
in a collective bargaining agreement provisions dealing 


(continued on page 31) 
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SCHOOL DISCIPLINE BASED ON THE MARITAL OR 
PARENTAL STATUS OF STUDENTS 





George T. Rogister, Jr., and Robert E. Phay 


The authors are Institute faculty members working in the field of 
school law. 


THE QUESTION WHETHER SCHOOL authorities 
have the power to discipline students because of their 
marital or parental status is a question that has long 
caused confusion and disagreement in the schools and the 
courts. As one commentator so aptly phrased it: 


When teenagers combine wedding bells with school bells, 
the resulting commotion may sound like fire alarm bells 
to superintendents and boards of education. 


The chaos and confusion increase in intensity for both 
pupils and educators when wedding rings, engagement 
rings, and teething rings are exchanged at the same time. ! 


This article will discuss the case law and the federal legis- 
lation that has grown out of this chaos and confusion. 


MARITAL STATUS 





Compulsory Attendance. It is generally recognized that 
the state has plenary power to compel school attendance. 
In several cases, however, courts have been asked to con- 
sider whether married students are covered by compulsory 
attendance statutes. The consensus of the reported cases 
is that married students are emancipated and no longer 
amenable to compulsory attendance laws.2 The courts 
require a clear legislative mandate before they will require 
married students to attend school against their will.3 State 
legislatures that have acted in the area of the rights of 
married students have usually done so to exempt them 


1. Corns, School Bells and Wedding Bells, 1 J.L. & Epuc. 649 (1972). 

2. See In re Goodwin, 214 La. 1062, 39 So.2d 731 (1949); State v. 
Priest, 210 La. 389, 27 So.2d 173 (1946); In re Rogers, 36 Misc. 2d 
680, 234 N.Y.S.2d 172 (1962); State v. Gans, 168 Ohio 174, 151 N.E.2d 
709 (1958), cert. dented, 359 U.S. 945 (1959). 

3. Although a state may constitutionally require married students 
to attend school, one commentator has pointed out that there are at 
least two constitutionally protected exceptions to this power. States can- 
not compel school attendance when having to attend school would 
prevent the breadwinner from supporting his family or endanger the 
health of a pregnant mother. See Knowles, High Schools, Marriage, and 
the Fourteenth Amendment, 11 J. Fam. L. 711, 718 (1972). 
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specifically from compulsory attendance laws. In North 
Carolina, there is no specific statute exempting married 
students from compulsory attendance, nor any court 
decisions on the point. However, the Attorney General 
has ruled that a married child under sixteen may not be 
required to attend school.5 The Attorney General rea- 
soned that the married child is an emancipated adult, 
and the compulsory attendance statute is no longer appli- 
cable. 


Expulsions and Suspensions. When schools have ex- 
pelled or suspended students because they are married, 
the schools have sought to justify their actions as neces- 
sary to discourage teen-age marriages, to reduce drop-out 
rates, and to prevent the more precocious married stu- 
dents from corrupting other students. Attempts to exclude 
married students from the public schools permanently 
have been uniformly unsuccessful when students have 
challenged the school action in court. 

In the reported cases, state courts have considered the 
issue of permanent exclusion on only two occasions, both 
in 1929.6 In McLeod v. State,7? the Mississippi Supreme 
Court emphasized both the state’s policy of encouraging 
education of its children and the traditional public policy 
highly favoring marriage in finding a school board regu- 
lation, which barred otherwise eligible married students 
from attending public schools, to be arbitrary and un- 
reasonable. The court concluded that married students 
could not be excluded from public schools without evi- 
dence of immorality or misconduct potentially harmful 
to the welfare and discipline of other students. Taking a 
view contrary to that of the school officials, the court 
found that other students would benefit from associating 
with married students. 

More recently, in a case involving the United States 


4. See, e.g., FLa. Stat. & 232.01 (Supp. 1974). The Florida statute 
exempts married students and unmarried students who are pregnant 
or have had a child out of wedlock from the compulsory attendance 
requirement. It also provides that “these students shall be entitled to the 
same educational instruction, or its equivalent, as other students, but 
may be assigned to a special class or program better suited to their 
special needs.” 

5. See 41 N.C. Att’y Gen. Op. 215 (Dec. 16, 1969). 

6. Nutt v. Board of Educ., 128 Kan. 507, 278 P. 1065 (1929); 
McLeod v. State, 154 Miss. 468, 122 So. 737 (1929). 

7. 154 Miss. 468, 122 S. 737 (1929). 





Merchant Marine Academy,8 a federal district court has 
ruled that the Academy could not constitutionally dismiss 
a cadet because he violated his agreement with the Aca- 
demy by getting married. The court concluded that the 
right to marry is a fundamental right guaranteed by the 
United States Constitution and that the Academy regula- 
tion prohibiting cadet marriages was not justified by any 
compelling governmental interest. Finding no concrete 
evidence that the marriage prohibition was necessary for 
academic or disciplinary reasons, the court ordered the 
Academy to reinstate the cadet. In summarizing the law 
on school expulsions because of marriage, the court 
stated : 


[A] student may not be expelled from public school sim- 
ply because of his marital status, without a factual show- 
ing of some misconduct or immorality, and without a 
clear and convincing demonstration that the welfare or 
discipline of the other pupils or the school is injuriously 
affected by the presence of married students.9 


In cases of suspension, school officials have offered an 
additional justification for regulations excluding married 
students. They argue that the confusion and disorder 
caused by student marriages occur most often immedi- 
ately after the marriage, and that during this difficult 
period of readjustment, when married students have the 
greatest influence on other students, it is better for the 
student marriage and for the school that the student be 
suspended. One state court accepted this rationale and 
upheld suspending a student for the remainder of the 
term in which she was married.!0 The majority of state 
courts that have ruled on this issue, however, have not 
approved even a short-term suspension based solely on the 
marital status of the student.!! In Board of Education of 
Harrodsburg v. Bentley,!2 the Kentucky court found such 
a school regulation requiring a student who married to 
withdraw immediately from school for one year and then 
to re-enter only as a special student with the principal's 
permission to be arbitrary and capricious. The court 
ruled that the regulation was too sweeping in determining 
in advance that all married students must miss one year’s 
education, regardless of the individual circumstances. In 
another case,!3 the Texas Civil Court of Appeals over- 
turned the three-week suspension of a student husband 


8. O'Neil v. Dent, 364 F. Supp. 565 (E.D.N.Y. 1973). 


9. Id. at 569. This statement is mere dictum as it concerns state- 


supported public education. However, in light of the great importance 
the Supreme Court has attached to the state-granted right to a free 
public education, it is probably an accurate statement of the standard 
that federal courts will apply in similar cases. See, e.g., Goss v. Lopez, 
419 U.S. 565 (1975); Brown v. Board of Educ., 347 U.S. 483, 493 
1954). 

' 10. State ex rel. Thompson v. Marion County Bd. of Educ., 202 
Tenn. 29, 302 S.W.2d 57 (1957). 

11. See, e.g., Board of Educ. v. Bentley, 383 S.W.2d 677 (Ky. 1964); 
Carrollton-Farmers Branch Indep. Sch. Dist. v. Knight, 418 S.W.2d 
335 (Tex. Civ. App. 1967); Anderson v. Canyon Indep. Sch. Dist., 412 
S.W.2d 387 (Tex Civ. App. 1967). 

12. 383 S.W.2d 677 (Ky. 1964). 

13. Carrollton-Farmers Branch Indep. Sch. Dist. v. Knight, 418 
S.W.2d 335 (Tex. Civ. App. 1967). 


and wife, finding that “marriage alone is not a proper 
ground for a school district to suspend a student.” No 
evidence showed that the marriage had caused turmoil or 
interfered with the education of other students. 


Restrictions on School Activities. School regulations 
excluding married students from extracurricular activi- 
ties have met with greater success when challenged in 
court. School authorities justify these regulations as neces- 
sary to discourage child marriages, to curb dropout prob- 
lems, and to preserve student marriages by emphasizing 
basic education while giving the student more time with 
his spouse and family. The schools have also argued that 
these regulations do not amount to a penalty on marriage 
or deprivation of education because extracurricular activ- 
ities are a nonessential part of education. In a long line of 
cases, courts have accepted these justifications and upheld 
excluding married students from participating in extra- 
curricular activities. 14 

More recently, however, federal and state courts have 
ruled that such restrictions are invalid.15 These courts 
have rejected the argument that extracurricular activities 
are a nonessential part of public education, finding that 
they are, “in the best modern thinking, an integral and 
complementary part of the total school program.” 16 Em- 
phasizing that restricting a student’s participation in 
extracurricular activities amounts to depriving him of an 
important element of his state-granted right to an educa- 
tion!7 and to infringing on his constitutional right to 
marital privacy,!8 these courts have required that the 
restrictions must be necessitated by a compelling state 
interest in order to withstand court scrutiny.!9 School sys- 
tems, faced with this heavy burden of justification, have 
not successfully shown the necessary relationship between 
student marriages and their legitimate interest in reduc- 
ing student dropouts, preventing substantial disruption 
of school operations, or protecting students from corrup- 
tion. 20 

Most of the cases involving restrictions on extracurri- 
cular activities have been brought by star male athletes 
excluded from participating in athletic programs.2! In 


14. See, e.g., Cochrane v. Board of Educ., 360 Mich. 390, 103 N.W. 
2d 569 (1960); State ex rel. Baker v. Stevenson, 189 N.E. 2d 181 (Ohio 
App. 1962); Starkey v. Board of Educ., 14 Utah 2d 227, 381 P. 2d 718 
(1963). 

15. See, e.g., Hollon v. Mathis Indep. Sch. Dist., 358 F. Supp. 1269 
(S.D. Texas 1973), vacated as moot, 491 F.2d 92 (5th Cir. 1974); 
Moran v. School Dist. Number 7, 350 F. Supp. 1180 (D. Mont. 1972); 
Davis v. Meek, 344 F. Supp. 298 (N.D. Ohio 1972); Holt v. Shelton, 
341 F. Supp. 821 (M.D. Tenn. 1972); Bell v. Lone Oak Indep. Sch. 
Dist., 507 S.W.2d 636 (Tex. Civ. App. 1974). 

16. See, e.g., Davis v. Meek, 344 F. Supp. 298, 301 (N.D. Ohio 
1972). 

17. See Bell v. Lone Oak Indep. Sch. Dist., 507 S.W.2d 636 (Tex. 
Civ. App. 1974). 

18. See Holt v. Shelton, 341 F. Supp. 821 (M.D. Tenn. 1972). 

19. See Bell v. Lone Oak Indep. Sch. Dist., 507 S.W.2d 636 (Tex. 
Civ. App. 1974). 

20. Id. 

21. See, e.g., Hollon v. Mathis Indep. Sch. Dist., 358 F. Supp. 1269 
(S.D. Tex. 1973), vacated as moot, 491 F.2d 92 (5th Cir. 1974). 
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addition to the deprivation of a total education and the 
infringement of marital rights, courts in these cases have 
recognized the deprivation of the opportunity to obtain a 
college athletic scholarship or employment as a profes- 
sional athlete as sufficient bases for court action.22 Of 
course, the restrictions apply to all married students, male 


and female, and courts also have recognized that non- 
participation in extracurricular activities may deprive a 
student of opportunities for employment or college admis- 
sion and scholarships — also protected student interests.23 

This review of the case law indicates that today, espe- 
cially in the federal courts, the marital status of students 
is an insufficient basis for restricting a student’s atten- 
dance or participation in the full educational program 
offered in the public schools. In addition, Title IX of the 
Education Amendments of 1972 prohibits school rules 
limiting admission to school or participation in the edu- 
cational program because of marital status when such 
rules treat students differently on the basis of sex.24 

No appellate court decisions in North Carolina have 
dealt with marital status and school attendance. However, 
a long line of opinions from the North Carolina Attorney 
General have concluded that marital status alone is not a 
valid reason for denying a student his state-granted right 
to an education.25 Also, at least one Attorney General's 
opinion has concluded that a school may not restrict the 
right of married students to participate in extracurricular 
activities.26 These opinions have indicated, however, that 
if a married student discussed openly the “intimacies of 
married life,” the school could show that the student was 
a menace to other students by setting a bad example and 
suspend the married student for “immoral and disreputa- 
ble conduct.” The case law outlined above indicates that 
the burden of proof the school must meet in showing cor- 
ruption of other students is extremely high. In light of this 
case law, the court decisions on invalidating school regu- 
lations prohibiting obscenity,27 and the increasingly open 
discussion of sex in today’s society, we think it is highly 
unlikely that a court would uphold the suspension of a 
married student for this reason. 


PARENTAL STATUS 





Permanently excluding students because of their actual 


22. See, e.g., Moran v. School Dist. Number 7, 350 F. Supp. 1180, 
1182 (D. Mont. 1972); Indiana High School Athletic Ass'n. v. Raike, 
329 N.E.2d 66 (Ind. App. 1975). 

23. See Romans v. Crenshaw, 354 F. Supp. 868 (S.D. Tex. 1972). 

24. 20 U.S.C. § 1681 (Supp. 1972), and 45 C.F.R. §§ 86.21 (c), 86.40 
(1975). See also Dellinger, Sex Discrimination in the Public Schools: 
Title IX of the Education Amendments of 1972, V Scuoot L. BuLL. 
(Oct. 1974). 

25. See, e.g., 33 Biennial Rpt. N.C. Att'y Gen. 265 (August 2, 1954); 
32 Biennial Rpt. N.C. Att’y Gen. 484 (May 12, 1954). Many more 
recent unpublished opinions concur in this result. 

26. See Letter from the N.C. Attorney General to Dr. Charles Carroll, 
Supt. of Public Instruction, May 24, 1956 (unpublished). 

27. For a discussion of the First Amendment protection of speech 
frequently considered obscene by school officials, see Phay and Rogister, 
Student Distribution of Nonschool-sponsored Literature, 6 ScHOooL L. 
Butt. (April 1975). 
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or potential parental status has been found to be imper- 
missible in light of the state’s strong policies encouraging 
the education of its children.28 However, suspension and 
restrictions on school attendance based on parental status 
have been approved by a few courts.29 In 1973 a federal 
district court in Georgia held that a school regulation 
prohibiting married students and students who were par- 
ents from attending day school to be permissible if it also 
allowed these students to attend night school if they de- 
sired.30 The court accepted the school’s argument that 
mixing these more precocious students with other students 
would lead to disruption and was thus rationally related 
to a legitimate school interest. Providing night classes was 
found to be a sufficient alternative educational program 
to withstand the argument of an unwed mother that pro- 
hibiting her from attending day school was an unconsti- 
tutional denial of her state-granted right to an education 
and her constitutionally protected rights to procreation 
and to equal protection. In any case, the regulation was 
found to violate the equal protection clause because night 
students were required to pay for their tuition and books, 
while day students were not. The Georgia case is contrary 
to the trend of the cases concerning the rights of students 
who are married or are parents. 

The Supreme Court has held that overbroad, conclu- 
sive presumptions that pregnant teachers are physically 
unfit to teach at a fixed point in their pregnancy are 
unconstitutional.3! Analogous regulations that deprive a 
student of her protected interest in an education would 
also seem to violate the due process clause. In addition, 
Title IX of the Education Amendments of 1972 has for- 
bidden sex discrimination by recipients of federal educa- 
tional funds, 32 and the regulations enforcing this legisla- 
tion expressly prohibit discrimination or excluding any 
student from a school’s educational program, including 
extracurricular activities, “on the basis of such student’s 
pregnancy, childbirth, false pregnancy, termination of 
pregnancy, or recovery therefrom” unless the student 
voluntarily asks to be excused or her physician certifies 
that a different program is necessary for her physical or 
mental health.33 The school may require a pregnant stu- 
dent to submit a doctor’s certification that she is physically 
and emotionally fit to participate in the normal educa- 


28. See Nutt v. Board of Educ., 128 Kan. 507, 278 P. 1065 (1929); 
and Alvin Indep. School Dist. v. Cooper, 404 S.W. 2d 76 (Tex. Civ. 
App. 1966). 

29. See State ex rel. Idle v. Chamberlain, 175 N.E.2d 539 (Ohio App. 
1961), in which a regulation requiring a pregnant student to withdraw 
from school as soon as she learned she was pregnant was found to be 
proper and wise to protect the health, safety, and well-being of the 
student from the “typical rough and tumble characteristics of children 
in high school.” In this case the school allowed the student to receive full 
credit by doing her assignments at home. 

30. Houston v. Prosser, 361 F. Supp. 295 (N.D. Ga. 1973). See also 
45 C.F.R. § 86.40(b) (3), discussed at note 33 infra. 

31. Chesterfield County Sch. Bd. v. LaFleur, 414 U.S. 632 (1974). 

32. 20 U.S.C. § 1681 (Supp. 1972). 

33. 45 C.F.R. § 86.40 (b) (1975). A school may, however, provide a 
separate educational program for pregnant students if admittance to the 
program is completely voluntary and the instructional program is com- 
parable with that for other students. 45 C.F.R. § 86.40(b) (3). 





tional program, but only if a similar certificate is required 
of all students requiring a physician’s care for other con- 
ditions.44 These regulations also require that schools 
recognize pregnancy as a valid reason for a reasonable 
leave of absence, after which the school must reinstate 
the student to her original status.35 Thus, exclusion from 
school or restriction of school activities of pregnant stu- 
dents is not permissible until it is determined for each 
individual that health problems justify such actions. 
Most restrictions on students because of their parental 
status concern unwed mothers. Schools usually seek to 
justify these regulations not because of the pregnancy it- 
self but as necessary because of the student’s “lack of 
moral character” and the possibility that her presence will 
contaminate other students and taint their education. 
While “lack of moral character” has been recognized as a 
legitimate reason for excluding a child from public schools 
by some courts,36 the fact that a student is an unwed 
mother has been found to be insufficient as the sole basis 
for exclusion.37 Courts that would allow exclusion based 
on “lack of moral character” require that before exclud- 
ing an unwed mother, she must be given “written notifi- 
cation of the charges of immoral character” and a due 
process hearing by school officials to determine whether 
she is “so lacking in moral character that her presence in 
the public school would taint the education of other stu- 
dents.”38 Another problem with these regulations is that 
they most often cover only unwed mothers and are there- 
fore subject to attack on equal protection and sex discrim- 


34. 45 C.F.R. § 86.40(b)(2) (1975). 

35. 45 C.F.R. § 86.40(b)(5) (1975). 

36. See Perry v. Grenada, 300 F. Supp. 748, 753 (N.D. Miss. 1969). 

37. See, e.g., Shull v. Columbus Municipal Separate Sch. Dist., 338 
F. Supp. 1376(N.D. Miss. 1972); see also Ordway v. Hargraves, 323 F. 
Supp. 1155 (D. Mass. 1971). 

38. See Shull v. Columbus Municipal Separate Sch. Dist., 338 F. 
Supp. 1376 (N.D. Miss. 1972). In this case, the court awarded the plain- 
tiff $1,500 for attorney's fees because the school had excluded her in the 
face of earlier court decisions holding the same regulation invalid. 


ination grounds.39 These same objections exist even if the 
rule covers unwed fathers, as well as mothers, because the 
difficulty of proving paternity means that in most cases 
the rule is discriminatory as applied.40 Under recent fed- 
eral statutes and federal and state case law, it is clear that 
broad regulations automatically excluding students be- 
cause of pregnancy are impermissible. Excluding a stu- 
dent because of pregnancy is permissible only after an 
individual determination that health considerations dic- 
tate such action and never as a basis for disciplinary 
action. 


CONCLUSION 





Today, neither marital status nor parental status is a 
justification per se for excluding a public school student 
from school or restricting that student’s participation in 
the school curriculum or extracurricular activities. These 
factors may be “some” evidence of misconduct or health 
problems that, with other things, would justify temporary 
suspension, but never permanent exclusion. Any suspen- 
sion or restriction, however, must be justified on a case- 
by-case basis, and there is a heavy burden on the school to 
show that the student should be deprived of his or her 
state-granted right to a free, public education. School 
regulations should recognize that only rarely will marital 
or parental status be a factor in expulsions or suspensions. 


39. See 45 C.F.R. § 86.40(a) (1975), which states: 
A recipient shall not apply any rule concerning a student’s actual or 


potential parental, family, or marital status which treats students dif- 

ferently on the basis of sex. 

40. In North Carolina, the Attorney General concluded in 1969 that 
a school board could promulgate a rule allowing a pregnant, married 
student to complete the semester in session but requiring her to with- 
draw from school thereafter until the child is born. This opinion also 
indicated that a rule requiring immediate expulsion of unmarried stu- 
dents who become pregnant would be permissible. 40 N.C. Att'y. Gen. 
Op. 259 (Feb. 14, 1969). 
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with the privacy of employee records, these provisions 
could not supersede state law dealing with these matters. 
Fourth, supervisors would be covered under H.R. 1488, 
although they would not be in the same bargaining unit 
as nonsupervisors (except for fire-fighters); under the 
NLRA, supervisors are excluded from the definition of 
employees. Fifth, under H.R. 1488, the employer would 
have to withhold union dues from employee paychecks at 
the request of individual employees, while under the 
NLRA such an arrangement is a mandatory subject of 
bargaining. Finally, the list of unfair labor practices that 
may be committed by unions would be less extensive 
under H.R. 1488 than under the NLRA. 


PROSPECTS FOR PASSAGE 





There is general agreement that congressional consid- 
eration of either H.R. 77 or H.R. 1488 will not take place 


until the Supreme Court decides National League of 
Cities v. Dunlop, a case challenging the constitutionality 
of applying the Fair Labor Standards Act to state and 
local governments. The essential issue in that case is whe- 
ther and to what degree the federal government’s power 
to legislate under the “commerce clause” should be 
limited by the countervailing principles of states’ rights 
inherent in our federal system. If the Court declares the 
FLSA unconstitutional as applied to state and local gov- 
ernments, then passage of federal legislation requiring 
states to allow public-sector collective bargaining (which 
legislation would also have to be based upon the power 
to regulate commerce) becomes less likely. Some ob- 
servers believe, however, that collective bargaining pro- 
visions could then be appended to legislation authorizing 
financial assistance to state and local governments — such 


(Continued on page 37) 


Winter 1976 31 
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The author ts an assistant professor of economics at the University of 

North Carolina at Chapel Hill and did this study when she worked at 
the Institute of Government. The study was sponsored by grants from 
the National Institute of Law Enforcement and Criminal Justice and by 
the University Research Council. 
SOCIETY SENTENCES PEOPLE TO PRISON for four 
basic reasons: to rehabilitate them, to incapacitate them, 
to deter them and others, and to make them “pay for their 
crime.”! Society’s judgment of the relative importance of 
these various goals of imprisonment has varied through 
time. Until the later part of the nineteenth century, retri- 
bution and deterrence were considered the most impor- 
tant reasons for imprisonment. The reform movement in 
corrections that began in the later part of the nineteenth 
century sought to increase the relative importance of 
rehabilitation as a goal of imprisonment. The leaders of 
this movement saw the prison inmate as a “sick” person 
who was to be cured through treatment, rehabilitative 
programs. Thanks largely to the efforts of these reformers, 
rehabilitation came to be considered the primary goal of 
imprisonment. 

There are two basic approaches to rehabilitation. One 
approach (personality-changing) seeks to alter the prison- 
er’s personality mainly through psychological treatment 
so that he will no longer wish to commit illegal acts. The 
second approach (opportunity-changing) seeks to alter 
the opportunities facing a man after release by providing 
him with such things as new job skills and job and marital 
counseling. This approach holds that a man turns to ille- 
gal activity only because he lacks legitimate opportunities. 

In recent years the predominance of the goal of rehabil- 
itation has come under sustained and persuasive attack. 
The strength of this attack is largely due to the failure of 
rehabilitative program evaluations to show that these 
programs have any substantial effect on the likelihood 
that a man released from prison will return to illegal activ- 
ity. The vast majority of these evaluations have dealt with 
programs that seek to change personality and not with 
programs that seek to change opportunities.2 


1. Douglas Gill gives an excellent description of each of these in 
“The Use of Criminal Sanctions,” Popular Government 40 (1974), 1-3. 

2. For reviews of these evaluations, see R. Martinson, “What Works? 
— Questions and Answers about Prison Reform,” Public Interest 35 
(1974), 22-54, and J. Robinson and G. Smith, “The Effectiveness of 
Correctional Programs,” Crime and Delinquency, 17 (1971), 67-80. 
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By far the most important rehabilitation program in 
North Carolina is work release, which allows prisoners to 
work in the community by day and return to prison after 
work. The program has expanded from eight inmates in 
the first two years the program was authorized (July 1, 
1957, to July 1, 1959) to more than 1,900 men? per day — 
or approximately 17 per cent of the total prison popula- 
tion in North Carolina—in the third quarter of 1973.4 

The legislators who established the work-release pro- 
gram and the members of the Department of Correction 
who administer it believe that participation in the work- 
release program leads to a decline in criminal activity 
after release. They feel that this decline in criminal activ- 
ity will occur because work release will both change a 
prisoner's personality (improve his attitude toward both 
himself and society) and change the opportunities that 
face him after release. Participation in work release is 
believed to change post-release opportunities in a number 
of ways. First, it is believed to improve the releasee’s job 
skills and job habits, thus giving him better legitimate 
opportunities after he is released. Second, the program is 
thought to help keep his family together, since he con- 
tributes to their support. Third, participation in the pro- 
gram is believed to ease his readjustment to society, since 
he is not totally divorced from it while on work release. In 
addition, a man who leaves prison after being on work 
release has both a job and the funds he accumulated while 
on the program to help his adjustment after release. 

The North Carolina Department of Correction, in an 
effort to examine the soundness of their faith in the reha- 
bilitative effects of work release, asked the Institute of 
Government to evaluate the program. The Department 
wished to know whether participation in the work release 
program did lead to a decline in criminal activity after 
release, and, if so, whether this decline was due to changes 
in the releasee’s personality or to changes in the opportun- 
ities available to him. 


3. Quotas for laundry and other institutional work done by women 
were so great in 1969 and 1971 that few women were on work release, 
and none in the South Piedmont area where this evaluation was con- 
ducted. 

4. After reaching a peak in June, 1974, the number of prisoners on 
work release has declined due to the general economic recession. The 
number of men on the program reached a low of 1,130 in February, 
1975, and has increased since then to 1,413 in September. 





THE WORK-RELEASE EXPERIENCE 





How does the prison experience of a man on the work- 
release program differ from the experience of inmates 
who are not on work release? If he receives a prison term, 
a convict is taken to one of the state’s reception and diag- 
nostic centers, where Department of Correction personnel 
review his record and administer various tests to deter- 
mine the appropriate level of supervision for him. The 
diagnostic center personnel also determine what treat- 
ment program they feel would be best for him while he is 
in prison. Next, the convict is assigned to a prison unit 
based on the level of supervision he requires, space avail- 
ability, and the rehabilitative program recommended by 
the diagnostic center. 

Only when he arrives at an assigned prison unit can 
the situation of a future work releasee begin to diverge 
from that of an inmate who will not participate in the 
program. Divergence in experience is possible at this point 
for some prisoners because of a 1975 amendment to the 
work-release statute that became effective July 1, 1975. 
Under this amendment, the Secretary of Correction may 
authorize a man’s placement on work release as soon as 
he arrives at his prison unit if the man: (1) is considered 
to be a minimum security risk, (2) has a sentence of five 
years or less, (3) has a job, and (4) has the sentencing 
judge’s recommendation for immediate placement on 
work release. But since the coincidence of all these factors 
is rare, a man who will later be on work release usually 
must spend the first month or so of his incarceration in 
routine prison activities. This time allows officials of the 
prison unit to get to know the man and learn whether he 
is responsible enough to receive work-release privileges. 

Men with sentences of more than five years are not eli- 
gible to participate in the work-release program until they 
have served 15 per cent of their sentences. Hence, these 
men will spend the first 15 per cent of the sentence in nor- 
mal prison activities, and then they may be recommended 
for work release by the Division of Prisons. However, 
before such a man can be placed on the program, the 
Board of Parole must approve his work-release applica- 
tion. Before approving a work-release application, the 
Board of Parole conducts a field investigation to deter- 
mine whether work release is an appropriate program for 
him and whether the job he proposes would be in the best 
interests of both him and society. In general, the Parole 
Board has used work release as a testing ground for 
parole. Because of this, a man with a sentence of more 
than five years is likely to participate in normal prison 
activities until approximately six month before his consid- 
eration for parole.5 

Before an individual can be seriously considered for 
work release, he has to have a job. In general, work 
releasees’ jobs are obtained for them by employees in their 


5. A man is eligible for parole after he has served 25 per cent of his 
sentence. 


prison unit (64 per cent of the time);6 only 17 per cent 
were able to keep the job they had before entering the 
prison system. This percentage is based on a sample of 
men who participated in work release in 1969 or 1971 and 
should be considerably greater now due to the 1975 
amendment to the work-release statute discussed above. 
Before this amendment, the three- to six-week processing 
lag required for placement on work release meant that 
many potential work releasees lost their jobs. Ten per cent 
of work releasees obtain their work-release jobs by their 
own efforts. It is often difficult for a potential work re- 
leasee to obtain his own job since usually he must be 
accompanied to interviews and prison units have too few 
employees to serve this function. (If additional personnel 
or appropriate community volunteers were available, 
training and practice in job search methods could be given 
to potential work releasees. This experience might prove 
very useful.) The remaining work releasees either ob- 
tained jobs through friends and relatives (5 per cent) or 
by a variety of other methods such as through local church 
and civic groups (4 per cent). 

As Table 1 shows, the way in which a man obtains his 
work-release job is a very important factor in determining 
whether he remains on that job after release. While over 
90 per cent of the men who held work-release jobs ob- 
tained for them by the Department of Correction left the 
jobs within six months after release, less than 60 per cent 
of those who found their jobs by other means did so. 

What type of jobs do these men obtain? The following 
were typical of the jobs obtained by work releasees in the 
summer of 1973: (1) helper with a chicken processor, 
working five days a week, being paid $1.90 per hour, with 
private means of transportation ; (2) painter with a decor- 
ating firm, working five days a week from 8:00 a.m. to 
5:30 p.m., being paid $2.25 per hour; (3) mill laborer 
with a lumber company, working five days a week from 
7:30 a.m. to 4:30 p.m., being paid $1.70 per hour, with 
transportation provided by the Division of Prisons; (4) 
machine operator with a heavy construction firm, work- 
ing five days a week from 7:00 a.m. to 6:30 p.m., being 
paid $2.25 per hour, with transportation provided free by 
the employer. 

How do work-release jobs compare with the jobs these 
men held before they entered prison? In general they re- 
quire lower levels of skill and pay lower wages. The 
average wage on work release was $.46 per hour less than 
the average wage a man had received on his pre-prison 
job. Forty-four per cent of the jobs held by work releasees 
were Classified in the lowest skill category of the U.S. De- 
partment of Labor's occupational classification, while 
only 27 per cent of the jobs they held before going to pris- 
on were so classified. Although former work releasees 
overwhelmingly supported the work-release program 
when interviewed, they did voice numerous and under- 
standable complaints about their work-release jobs. 

6. All data reported in this section unless otherwise noted is based 
on systematic samples from random starts of men on work release in the 


South Piedmont in 1969 or 1971. 
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Table 1 


Relationship Between the Method of Obtaining Work 
Release Job and Amount of Time Remaining on This Job 
After Release, by Percentage in Each Category 

(n =217) 








Number of months 
remaining on work- 
release job Own Job 
after release efforts before 


Method of Obtaining Job 





Prison 
personnel 


Family, 
friends, 
prison or other 
(n= 17) (n= 38) (n= 146) (n= 16) 
Left immediately 47% 18% 70% 63% 
6 months or less 29 24 23 6 

More than 6 months 24 58 7 31 


100% 100% 100% 100% 




















These facts and reactions point up the need for a wider 
variety of higher skilled jobs for work release. Shortage of 
personnel makes it very difficult for the Division of Prisons 
actively to search out more desirable work-release em- 
ployment. However, it would seem that community in- 
volvement in the search for jobs could be beneficial. 

Not surprisingly, not all placed on work release com- 
plete the program successfully. Sixteen per cent of the 
men placed on the program are removed from it before 
they complete their prison term because they violate the 
rules governing the program or escape, and may be con- 
sidered work-release failures. The remaining men either 
complete the program successfully (77 per cent) or are 
removed from it for such reasons as illness, transfer to 
another prison unit, or the ending of their job (7 per cent). 


CRIMINAL ACTIVITY AFTER RELEASE 





To determine whether participation in work release 
decreases the likelihood of return to illegal activity, two 
random samples were selected : (1) 297 men who had been 
in prison and on the work-release program in 1969 or 
1971 ;7 and (2) 344 men who had been in prison in 1969 or 
1971, did not receive work release, but did not appear to 
have been ineligible for work release at the time. Men in 
both samples were followed up from the date of their dis- 
charge from prison custody until an interview and check 
of their criminal record could be conducted. Interviews 
and record checks were carried out by the research staff 
between July 1, 1973, and June 30, 1974. Because prison 
discharge dates and interview dates differed, men were 
followed-up for varying amounts of time after discharge, 
ranging from three to 71 months and averaging 37 
months. There were no significant differences in averagr 
follow-up period for any of the groups in the study. 
Eighty-two per cent of the former work releasees and 
78 per cent of the men who had not been on the program 


7. This sample contains both men who were unsuccessful and men 
who were successful on the work-release program and, thus, provides a 
rigorous basis for measuring the effectiveness of the work-release pro- 
gram. 
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were arrested during the period in which the project fol- 
lowed their activities. The majority of these men were also 
convicted of an offense: 76 per cent of the former work 
releasees and 70 per cent of the men who had not been on 
the program. Considering only those convictions that 
resulted in imprisonment of 15 days or more, 31 percent 
of former work releasees and 34 per cent of the men who 
had not been on the program had such a conviction in the 
period during which the project followed their activities. 

The above figures indicate nv substantial differences in 
post-release criminal activity between work releasees and 
those who had not been on work release. To discover a 
difference, we must look more closely at the seriousness of 
criminal activity. We can define seriousness in terms of 
(1) whether an offense is classified as a misdemeanor or a 
felony, and (2) the length of sentence that an offender 
receives for an offense. 

Eighteen per cent of the men who did not participate 
in the work-release program were convicted of felonies in 
the period during which the project followed their activi- 
ties, whereas only 8 per cent of the men who did partici- 
pate were convicted of such offenses. Of the men who 
were in prison for a felony in 1969 or 1971, 6 per cent of 
the former work releasees and 32 per cent of the men who 
had not been on the work-release program were convicted 
of a felony in the period during which the project followed 
their activities. Of the men who had been in prison in 
1969 or 1971 for a misdemeanor, 8 per cent of the former 
work releasees and 12 per cent of the men who had not 
been on the work-release program were convicted of felo- 
nies during the follow-up period. According to this meas- 
ure of seriousness, men who had been on the work-release 
program committed less serious offenses after release than 
did men who had not participated in the program. This 
difference in seriousness of recidivism was particularly 
marked for men who had been in prison for felonies. 

What about the other measure of seriousness, length 
of sentence received? Former work releasees had an aver- 
age sentence of five months for their conviction that re- 
sulted in imprisonment in the period during which the 
project followed their activities; men who had not been 
on the program had an average sentence length of 13 
months. The average sentence length received for the 
most serious offense committed after release was one year, 
six months for men who had been on the work-release 
program, and three years and 10 months for those who 
were not on the program. The probability that such large 
differences in average sentence length occurred by chance 
is extremely small—or more formally, these differences 
are statistically significant.8 These differences should be 
interpreted as indicating something inherently different 
in the two groups. 

Is the difference in seriousness of recidivism due to the 
one group's participation in the work-release program or 
to some other characteristics in which the two groups dif- 


8. The test of statistical significance used is a one-tail test at the 5 
percent( = .05) level. 





fer? When one compares the characteristics of the group 
that participated in the work-release program with the 
group that did not, one finds significant differences in a 
number of important characteristics. To determine 
whether participation in the work-release program, in 
and of itself, changes the seriousness of post-release crim- 
inal activity, one must adjust statistically for other factors 
and see whether men who participated in the program are 
still found to commit less serious offenses. 

First, we adjusted for the seriousness of each man’s 
criminal activity before his incarceration in 1969 or 1971. 
This was done by judging each man’s performance after 
release only in relation to his own performance before his 
sentence in 1969 or 1971. Under this scheme, a man who 
had received an average sentence of five years when con- 
victed before his 1969 or 1971 sentence and a sentence 
of five years when convicted in the period during which 
the project followed his activities would be judged to have 
no change in the average seriousness of his criminal acti- 
vity between the two periods. On the other hand, if he 
received a seven-year sentence during the follow-up per- 
iod, we would say that the seriousness of his criminal activ- 
ity zncreased by two years, and if his sentence was two 
years, we would say that the seriousness of his criminal 
activity decreased by three years. 

Men who participated in the work-release program 
decreased the seriousness of their criminal activity, while 
men who did not participate in the program increased 
theirs (see Table 2). Specifically, the average sentence 
length received by men who had participated in the work- 
release program declined by four months compared with 
their average sentence length before 1969 or 1971, while 
the average sentence length for men who had not parti- 
cipated in the program increased by five months. These 
results are interesting. Men who did not participate in the 
work-release program were worse offenders after their 
prison experience than they had been before it. On the 
other hand, men who participated in the work-release 
program not only did not behave worse, but actually be- 
haved better. 

But what about the other characteristics, such as age 
and marital status, in which these two groups differed? A 
statistical analysis (multiple regression) that adjusted for 
these other differences showed that men who had parti- 
cipated in work release significantly decreased the serious- 
ness of their criminal offenses when compared with men 
who had not been on the program. Specifically, being on 
work release meant, on the average and adjusting for 
other factors, a decline in average sentence length of 13 
months when compared with not being on work release. 
It should be emphasized that this positive effect results 
even when all significant intergroup differences are ad- 
justed for.9 


9. Length of the follow-up period was another factor adjusted for 
in the multiple regression model. It proved to be not significantly related 
to change in average sentence length, probably because the follow-up 
period averaged 37 months, and most recidivism occurred within 24 
months. 


Table 2 


Difference in Average Seriousness of Crimes Committed 
Before and After the Sample Sentence 








Relative Frequency 
(percentage) 





All work 
releasees 
(n= 297) 


Not on work 
release 
(n= 344) 


Change in average seriousness 





IMPROVEMENT 

Average seriousness before 
exceeds average seriousness 
after by 3 years or more 

Average seriousness before 
exceeds average seriousness 
by 1 year to 2 years, 11 months 

Average seriousness before 
exceeds average seriousness 
after by less than a year 


No DIFFERENCE 


DETERIORATION 

Average seriousness after 
exceeds average seriousness 
before by less than a year 

Average seriousness after 
exceeds average seriousness 
before by 1 year to 2 years, 
11 months 

Average seriousness after 
exceeds average seriousness 
before by 3 years or more 3 


100 
Mean: -4.33 
Standard deviation: 27.58 








‘TEST FOR DIFFERENCE BETWEEN MEANS 
All work releasees vs. non-work releasees: t = 2.86* 
*Statistically significant at the 5 per cent level ( @ = .05). 





On the basis of this evidence, it appears that although 
participation in the work-release program does not pre- 
vent return to illegal activity, it does decrease the serious- 
ness of illegal activity. Was this improvement due to a 
change in personality or opportunity? 


PERSONALITY CHANGES 





Personality changes such as improved attitudes toward 
one’s self and society are very difficult to measure, but 
psychologists have made considerable strides in this area. 
We measured attitude changes by selecting appropriate 
scales (Pd, HC, Ma, OI, and ES scales) from the Minne- 
sota Multiphasic Personality Inventory (MMPI). The 
MMPI was chosen for use because many inmates who 
enter the North Carolina prison system are given this test. 
By comparing the scores of members of the sample when 
they enter prison and when they are interviewed after 
release, historical changes in attitudes can be noted. 


The results of these tests show that men who have par- 
ticipated in the work-release program have attitudes sig- 
nificantly less amoral and antisocial and demonstrate less 
hyperactivity than do men who have not been on the pro- 
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gram. Such differences in attitudes did not exist when 
these men entered prison. An examination of the sub- 
scales of one test (Pd) indicates that the less antisocial and 
amoral attitudes for men who had been on work release 
takes the form of a better attitude toward society and a 
greater feeling of self-worth. These are exactly the type of 
changes that one would expect a program like work- 
release to allow. An improved attitude toward work might 
also be expected. Although men who had been on work 
release do score lower on the occupation instability scale 
than men who were not on work release, the difference in 
mean score between groups is not significant. This failure 
of significant improvement in attitude toward work may 
be a reflection of the failure of work release to change 
significantly the type of jobs that the work-release parti- 
cipants pursue after release. 


OPPORTUNITY CHANGES 





Does participation in work release change opportunities 
as well? Apparently so. Participation appears to change a 
number of the situations that a man faces after release. 
These changes may be measured both objectively by com- 
paring the situations of men who participated in work 
release with the situation of those who did not, and sub- 
jectively by asking men who had been on work release 
whether they feel that participation in the work-release 
program changed the situation they faced on release. 

Objectively, after release men who had been on work 
release had more stable job records, lower unemployment 
rates, and higher wages than those who had not partici- 
pated in the program. Subjectively, 16 per cent of the 
men who had been on work release said that work release 
helped them after release by providing a job reference, 
and 25 per cent said that the work experience they gained 
while on work release helped them after release. 

Those who had been on work release did not experience 
significantly greater family stability than those who had 
not participated in the program. However, work-release 
participants felt that the ability that work release gave 
them to support their dependents while in prison was a 
major benefit of the program. 

The work-release program also does not seem particu- 
larly effective in providing men who participate in it with 
new skills, but it apparently prevents a decline in the skill 
level of the first job after release. The skill level of the 
first job after release for work-releasees was only margin- 
ally higher than the skill level of the job they had before 
going to prison. However, the skill level of the first job 
after release for former work releasees was significantly 
higher than the skill level of the first job obtained by men 
who had not been on the work-release program. Perhaps 
this difference results from the fact that men who have 
not been on work release are in a dire financial situation 
and must accept the first job they can find after release. 
Twenty-three per cent of the men who had been on the 
work-release program said that they had learned new job 
skills that they could use after release. 
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Participation in the work-release program seems to ease 
a man’s adjustment after release from prison. Work re- 


lease provided a job at release for 39 per cent of the men 


who had been on the program. Due largely to this fact, 
releasees on the average obtained their first post-release 
job twice as fast as men who had not been on the program 
(10 vs. 20 days). 

The effect of the accumulated money that work release 
provides a man on release is rather interesting. The im- 
mediate effect appears to be early but relatively minor 
trouble. Former work releasees were arrested significantly 
earlier than men who had not been on the program (see 
Table 3); these arrests usually involved alcohol (public 
drunkenness, driving under the influence, assault on a 
female). The joy of release, coupled with the receipt of 
accumulated work release funds, probably leads to cele- 
bration that may get a man in early minor trouble. But 
the over-all effect of those funds seems to be positive: 
men with a greater number of months on work release, 
and therefore with more accumulated funds, tend to be 
less serious offenders than men with fewer or no months 
on the program. Another positive effect of the money is 
that it enables a man to search for a good job rather than 
having to take the first job that comes along. Men who 
did not remain on their work-release jobs after prison 
were able to obtain substantially better jobs than men 
who remained on their work-release jobs or men who had 
not been on the program. The men who had participated 
in the work-release program found the money it provided 
them on release to be its single most important benefit. 

The effect of contacts with the free community is very 
difficult to measure, but men in the work-release program 
felt such contact to be beneficial. Thirty-three per cent of 
them felt that such contacts eased their adjustment. 

These facts indicate that participation in the work- 


Table 3 


Length of Time Until First Arrest After 
Release from Sample Sentence 








RELATIVE FREQUENCY 
(PERCENTAGE) 
Not on 
Work RELEASE 





ALL Work 

RELEASEES 
(n= 244) 

0-3 30 

4-6 22 

7-9 13 

10-12 

13-24 21 

25-36 

over 36 


LENGTH OF TIME 
(IN MONTHS) 





Mean: 

Median: 

Mode: 

Standard deviation: 








TEST FOR DIFFERENCE BETWEEN MEANS 
All work releasees vs. non-work releasees: t = 2.76* 
*Significant at the 5 per cent level ( @ = .05). 








release program decreases the seriousness of post-release 
criminal activity by changing both the attitudes and the 
opportunities of those who participate in it. 


CONCLUSIONS. 





The data presented here support the conclusion that, 
while being on work release does not result in total absti- 
nence from illegal acts, it helps decrease the seriousness of 
such acts. A man with at least one prison conviction and 
usually several is placed on a job for approximately five 
months of his latest prison term. Can a major adjustment 
in his life style after release really be expected? Limited 
adjustments seem more reasonable to expect. Perhaps this 
limited change is really no more than can be reasonably 
expected of work-release. 

There is widespread disenchantment with rehabilitative 
programs today. Perhaps one reason is that too much was 
expected. Most evaluations of rehabilitative programs to 
date have used rates of return to criminal activity (recidi- 
vism rates) as their principal measure of success. Signifi- 
cant differences in recidivism rates between a treated and 
nontreated group will result only if a substantial number 
of the group treated cease to commit illegal acts, i.e., 
decide to alter (substantially) the way they live their lives. 
We may note in this regard that a number of evaluations 
showing that participation in rehabilitative programs 
have no effect on recidivism rates do decrease the serious- 


ness of their post-release criminal activity.!° It appears 
that in criminal rehabilitation as in many other social 
programs, the failure to achieve inflated expectations has 
led to complete rejection of the possibility of social change. 

Increased emphasis on incapacitation and deterrence 
may now be necessary to reduce crime, but it also seems 
beneficial to continue rehabilitative programs that can be 
shown to have benefits that more than outweigh their 
costs. I believe that work release in North Carolina is such 
a program and should be continued and improved. The 
immediate financial benefits of work release are substan- 
tial.!1 In addition to these immediate financial benefits, 
the decline in the seriousness of criminal activity for men 
in the work release program should lead to long-term 
reductions in the costs of correction in North Carolina. !2 


10. See, for example, A. J. W. Taylor, “An Evaluation of Group 
Therapy in a Girls’ Borstal,” International Journal of Psychotherapy 17 
(1967), 168-77; C. F. Jesness, “The Fricot Ranch Study: Outcomes with 
Small Versus Large Living Groups in the Rehabilitation of Delin 
quents,”’ Research Report No. 27, California Youth Authority, October 
1, 1965 (mimeographed); and R. B. Levinson and H. L. Kitchenet, 
“Demonstration Counseling Project,” 2 vols. (Washington, D.C.; Na- 
tional Training School for Boys, 1962-1964) (mimeographed). 

11. See A. D. Witte, “North Carolina's Work Release Program: Does 
It Help Reduce Crime?” Newsletter of the Institute for Research in 
Social Science, 60 (1975), and W. D. Cooper, “An Economic Analysis 
of the Work Release Program” (unpublished Ph.D. dissertation, North 
Carolina State University, 1968). 

12. Copies of the complete report (“Work Release in North Carolina: 
An Evaluation of Its Post-release Effects”) from which this article was 
excerpted can be purchased from the Institute of Research in Social 
Science of the University of North Carolina at Chapel Hill. 





Collective Bargaining (continued from page 31) 


as the Revenue Sharing Law and the Housing and Com- 
munity Development Act—just as antidiscrimination 
provisions are now included in these laws. 

One thing is certain: Nearly every major national 
union representing public employees —such as the Amer- 
ican Federation of State, County and Municipal Employ- 
ees, the National Education Association, and the Ameri- 
can Federation of Teachers—has declared that passage 
of national collective bargaining legislation is a major 
priority for this session of Congress. The unions disagree 
somewhat as to which bill to support, but published re- 
ports now seem to indicate some consensus developing 
for support of a slightly modified version of H.R. 77. 


CONCLUSION 





There is no guarantee that collective bargaining legisla- 
tion will pass Congress this session (in fact, recent reports 


suggest that public sentiment, as perceived by Congress, 
is running against legislation extending benefits to public 
employees at this time}5), or that any bill passed will not 
be vetoed by the President. And even if a bill passes, col- 
lective bargaining would then be required only in com- 
munities where the public employees have organized and 
requested it. For most North Carolina cities and counties, 
this means that the impact of federal collective bargaining 
legislation would be substantially less than the impact of 
the Fair Labor Standards Act. Nevertheless, for the state 
and for a number of local governments, collective bar- 
gaining may one day become a reality, and an under- 
standing at this time of what a comprehensive collective 
bargaining law is all about and how it could change per- 
sonnel practices may be useful. 


15. Government Employee Relations Report, No. 626, October 6, 
1975, pp. 1-6. 
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Presidential Primary Revisited 


H. Rutherford Turnbull, ITI 


THE FALL 1975 ISSUE of Popular Government contains an explanation and 
analysis of the North Carolina General Assembly's action in deciding 

not to abolish the presidential primary and separating the date of that 
election from the date of state and local primaries. That analysis focuses 
on the undeniable fact that some members of the General Assembly were 
motivated by considerations revolving around the likelihood that Alabama 
Governor George Wallace and former North Carolina Governor Terry San- 
ford would both enter the North Carolina presidential primary. It also 
mentions other factors motivating certain members of the General Assembly 
but treats them in relation to the Sanford-Wallace contest. The analysis 
should be extended to treat these factors separately and to point out that 
some members of the legislature, particularly in the House of Representatives, 
were attempting to accomplish purposes unrelated to the Wallace-Sanford 
confrontation when they sought to abolish the presidential primary or 

to separate it from the state-local primaries. 





FOR EXAMPLE, SOME MEMBERS sought to abolish the presidential primary 
altogether (H 269), and some wanted to move the state and local primaries 
from May into the summer and leave the presidential primary in May (H 11). 
Those who sought abolition included some legislators who thought that 

the 1972 presidential primary was unduly damaging to the state Democratic 
Party. In their opinion, the damage was done in several ways: First, 

they believed that the eventual Democratic nominee, Senator George McGovern, 
had been perceived by North Carolina voters as being closely identified 

with former Governor Terry Sanford, who actively supported both McGovern 
in the national campaign and also worked in North Carolina on behalf of 

the Democratic gubernatorial nominee, Hargrove ("Skipper") Bowles. 
Sanford's association with McGovern was thought to have had negative 
effects on Bowles' campaign. Second, many thought that in the 1972 presi- 
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dential primary the "moderate" party "regulars"--whom many believe 

to be most representative of the party--were displaced by the "Wallace" 

or "conservative" members of the party, who turned out in force to support 
Wallace in the 1972 primary and probably would do so in the 1976 primary. 
Third, they believed that the state's delegates to the Democratic National 
Convention had been left with no flexibility to negotiate at that convention, 
Since their ballots were committed to Wallace through the first ballot. 
These legislators believed that the 1976 convention will result not in the 
nomination of a candidate who was successful in presidential primaries 
but in the negation of the nomination by a "broker" convention in which 
North Carolina delegates should have a stronger hand (one not tied by 
presidential primary results in this state) . 


Others who acted with respect to the presidential primary were 
not motivated by the same partisan consideration. They (joined by others 
whose principal concerns were the Democratic Party's welfare) believed 
that the presidential primary should be abolished (or separated from the 
state/ local primaries) and replaced by a national or regional presidential/vice- 
presidential primary. Thus H 269 sought to abolish the presidential primary; 
HJR 745 proposed a resolution that national or regional presidential/vice- 
presidential primaries should replace state presidential primaries; and 
H 827 (enacted as Ch. 744) sought to move the presidential primary to 
March, move the state and local primaries to August, and delete the $1,000 
filing fee required of candidates in the presidential primary. 


SOME SPONSORS OF H 269 argued that the presidential primary ought 

to be abolished because it prevents state and local primaries from being 
moved to August; affects only one state and one ballot at a national conven- 
tion in a national election; detracts from voter consideration of candidates 
and issues in state and local primaries; does not result in the nomination 

of party candidates (state and local primaries do directly result in the 
nomination of party candidates); and, promised to be, in 1976, a repeat 

of the 1972 primary in which two candidates who, some legislators believed, 
had little or no chance of obtaining the party's nomination detracted from 
the consideration of state and local primary races. 


Also, some legislators believed that the enactment of H 269, abolishing 
the presidential primary, would cut into Sanford's chances of rehabilitating 
himself in the eyes of the Democratic voters of the nation. They reasoned 
that if there were no presidential primary in North Carolina in 1976, Sanford 
would not have another shot at Wallace and no prospect of defeating him 
convincingly enough to demonstrate to the voters of the nation that he 
is a contender worthy of their serious consideration. 


THE ARGUMENT that a presidential primary detracts from consideration 
of state and local primary races has several facets. When held at the same 
time as the state primaries, the presidential primary not only detracts 
from consideration of the state and local candidates on their own merits 
but also overshadows state and local issues and diverts time, money, and 
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voter interest from state and local matters (for which the General Assembly 
is considered to have a greater responsibility than for national matters) . 


H 827 (Ch. 744) moved the presidential primary from May to March 
and the state/local primaries from May to August. This separation, its 
supporters argued, will attract more candidates to North Carolina, thereby 
making the 1976 primary more important than the 1972 primary in terms 
of national significance. Such a move, some believed, also might increase 
the number of hopefuls, since they will not yet have been weeded out. 

It might also have the effect of cutting into the prospects of former Governor 
Sanford by diluting votes that might go to him if he were running against 
only Governor Wallace. 


The sponsors of H 827 also said that to separate the presidential 
primary from the state and local primaries by moving it to March and them 
to August would shorten the long campaigns (formerly from May to November) 
of candidates for state and local offices. A shorter campaign period would 
increase voter interest in state and local elections, reduce campaign costs 
for candidates, and permit incumbents to remain on their jobs (and out 
of campaigns and political activity) longer. 


SEPARATING THE PRESIDENTIAL AND STATE/LOCAL PRIMARIES, however, 
would increase the cost of elections by approximately $450 ,000-$500,000. 
For this reason, among others, some members sought to have the legislature 
adopt a resolution favoring national or regional presidential/vice-presidential 
primaries (HJR 745). There were other arguments for national or regional 
presidential/vice-presidential primaries: Ifa presidential primary is 
desirable in one state, it presumably is desirable in all; the multiplicity 

of presidential primaries confuses voters and decreases the value of each 
primary; the history of the Presidency in 1973 and 1974 demonstrates the 
need for a change in how vice-presidential candidates are selected; and 
national or regional presidential/vice-presidential primaries will give 

party members a more effective voice in choosing party nominees. Several 
members of the House seemed to be particularly interested in regional 
primaries, and their interest is increasingly reflected among leaders of 

the national Democratic Party. 


CLEARLY, THERE WAS MORE to the action of the General Assembly in 
moving the presidential primary from May to March and the state/local 
primaries from May to August than a division among the legislature into 
Sanford-Wallace camps. Many legislators--particularly those who were 
not identified with either camp--were motivated by the belief that the leg- 
islature's responsibility is to the voters of the state with respect first 

to state and local issues, and then to the issue of presidential primaries 
and the fairness of the rules by which candidates may file in a presidential 
primary in North Carolina. With respect to the latter issue, the legislature 
eliminated the $1,000 filing fee requirement of the Presidential Primary 
Act (and thus perhaps opened the field to more candidates) , and enacted 

a provision that will prevent a person who runs in a presidential primary 
from entering the general election as a candidate of a party other than 

the one whose presidential primary he entered. 
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BOOK REVIEWS 





MANAGEMENT AND CONTROL OF GROWTH, edited by 
Randali W. Scott with the assistance of David J. Brower 
and Dallas D. Miner. Washington, D.C.: The Urban 
Land Institute, 1975. 3 vols., 1779 pp. $22.50 plus $1.25 
postage. 


“Managed growth” is defined by the editor of this col- 
lection of materials as “the utilization by government of 
a variety of traditional and evolving techniques, tools, 
plans, and activities to purposefully guide local patterns 
of land use, including the manner, location, rate, and 
nature of development.” 

The past decade has brought forth a deluge of printed 
materials falling loosely under this rubric— books, com- 
mission reports, magazine and newspaper articles, court 
decisions. And because most of the authors were environ- 
mentalists, civil rights activists, economists, systems ana- 
lysts, preservationists, and others generally unfamiliar 
with existing systems of planning and development regu- 
lation, they have freely coined phrases and applied new 
labels to old concepts— to such a degree that experienced 
professional planners have encountered more confusion 
than illumination. Added to this has been the usual phe- 
nomenon attending any matter in which the public dis- 
plays interest: the swarm of authors and publishers inter- 
ested only in making a fast buck. The net result has been 
extreme difficulty in separating the chaff from the worth- 
while materials. 

The task that the editors of these three volumes have 
set for themselves is tantamount to ordering chaos or 
cleansing the Augean stables. They have identified over 


150 selections of major importance, trimmed them to 
their essentials, added explanatory notes, and then or- 
ganized them in such a way as to define and illuminate 
the many legal, policy, environmental, social, economic, 
and moral issues involved in various growth management 
measures. In doing this they have sought throughout to 
be dispassionate and not to become protagonists of any 
particular viewpoint (other than intellectual honesty). 

The end result of their labors is a basic set of materials 
that (together with lavish citations and bibliographies) can 
serve as background information and an entry point for 
researchers and practitioners in the consideration of al- 
most any of the current proposals. (They refer to their 
work as “background resources current through 1974” to 
which later publications can be added.) 

All the current dogma and new concepts are repre- 
sented in these materials: “no growth”; “zero population 
growth”; “zero economic growth”; exclusionary zoning; 
regional, state, and federal intervention; environmental 
impact statements; transfers of development rights; 
staged growth; impact zoning; land-carrying capacity; 
and all the rest. But they appear against a larger canvas 
that recognizes that we have had local planning and 
development controls for a long time, though they may 
have been used with less than perfection. 

It would be difficult to think of a better current col- 
lection of basic materials for a planning library than these 
three volumes. The editors (two of whom have connec- 
tions with the University of North Carolina at Chapel 
Hill) are to be commended for an extraordinarily well 
done job. —P.P.G. 
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A LOT OF THINGS CAN GROW OUT OFA 
TOBACCO PATCH IN 100 YEARS. 

R. J. Reynolds Industries, Inc. is a diversified 
company today, offering a variety of goods and 
services around the world. 

But the roots of our company go back to 
countless tobacco patches all over the south- 
eastern United States . . . and to the little red 
factory started by our founder, Richard Joshua 
Reynolds, 100 years ago. 

Mr. Reynolds strove always to produce qual- 
ity tobacco products and to make his company 


3/1975 


a responsible member of the community of 
Winston, North Carolina. He wanted the best 
products and employees, and he set a course of 
progress that has become a tradition at RJR. 
Today, we are a diversified company with an- 
nual sales of more than $4.5 billion. We offer 
what we think are the best in tobacco products, 
containerized shipping service, convenience 
foods and beverages, aluminum products and 
packaging materials, and international petro- 
leum. And RJR people around the world are 
still trying hard to be known as good neighbors. 


IRR BO 


RuJ.Reynolds Industries, Inc. 








Warning: The Surgeon General Has Determined 
That Cigarette Smoking Is Dangerous to Your Health. 








CAMEL: 25 mg. “tar” , 1.6 mg. nicotine - DORAL: 15 mg. “tar” , 1.0 mg. nicotine - SALEM: 19 mg. “tar” , 1.3 mg. nicotine 
VANTAGE: 12 mg. “tar”, 0.8 mg. nicotine - WINSTON: 20 mg. “tar” , 1.4 mg. nicotine - av. per cigarette, FTC Report Mar. ‘75. 
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